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“An Aggie does not lie, cheat or steal, or tolerate those who do.” 

-Aggie Code of Honor 

1. In 2013, the Texas A&M University 12th Man Foundation (“12th Man Foundation” 

or “Foundation”)1 announced its $450 million Kyle Field “Redevelopment Plan,” to be funded in 

part by a “Reseating Plan.” The Kyle Field renovation project’s publicly stated goal was to build 

“the greatest venue in the history of college football.”  The Redevelopment Plan came on the heels 

of unprecedented Aggie success and fanfare surrounding record-setting Aggie quarterback Johnny 

Manziel’s having become, in late 2012, the first ever freshman to receive the Heisman Trophy.  It 

also coincided with Texas A&M’s entry into the Southeastern Conference, whereby it would 

compete with some of the nation’s top-ranked football teams, not just on the field, but also in 

recruiting, fundraising, and football stadium seating capacity.  Having contemplated the Kyle Field 

renovation issue, and its revenue-generating potential, for several years,2 the Foundation saw its 

opportunity to strike while the iron was hot, launching the project in 2013 with great fanfare. 

2. Not publicized, however, was the Foundation’s underlying vision to create a 

stadium that would be much more than just a sports venue, namely its “financial engine that will 

differentiate us from our competition.”3 Neither would the public know the questionable lengths 

                                                 
1  The TAMU 12th Man Foundation is a Texas, not-for-profit, Section 501(c)(3) charitable corporation 

whose current mission is “to fund scholarships, programs and facilities in support of championship athletics.”  12TH 
MAN FOUNDATION, 12th Man Foundation Membership and You, available at 
https://www.12thmanfoundation.com/membership/introduction (last visited Dec. 13, 2017).  It functions as an entity 
“through which loyal alumni, fans and friends can give financial support to the [TAMU] Athletic Department.”  12TH 
MAN FOUNDATION, Frequently Asked Questions, available at https://www.12thmanfoundation.com/membership/faq 
(last visited Dec. 13, 2017).  Through its formal affiliation agreements with the TAMU System, it is responsible for, 
among others, selling tickets and parking for various TAMU intercollegiate athletic events, including football games.   

2  Meeting Minutes, Priority Seating Task Force (Apr. 3, 2009) (“Renovation is an opportunity to earn 
more revenue”). 

3  Meeting Minutes, 12th Man Foundation Board of Trustees (Jan. 25, 2013); see also Meeting 
Minutes, Kyle Field Study Group (June 14, 2012) (“Why renovate Kyle Field? … Increase revenue ….” “defining 
revenue streams”). 

https://www.12thmanfoundation.com/membership/introduction
https://www.12thmanfoundation.com/membership/faq
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to which the Foundation had recently gone, and would go, in order to defeat its “competition” in 

fundraising.  Indeed, the Foundation’s new path was anything but consistent with long-established 

Aggie culture, at least as it had developed over decades of strict devotion to the university’s core 

values, such as Integrity.4 

3. From the late 1970s through the mid-1990s, when far less fanfare surrounded the 

football program—and consequently fewer fans offered their financial support5—several hundred 

faithful Aggies paid substantial sums of money under the Foundation’s Permanently Endowed 

Scholarship Program in return for the Foundation’s oral promises of, among other things, season 

football tickets and parking in the “best available” locations for life (or in later years of the 

Program, for 30 years) and at no additional cost.6  The Foundation also represented to prospective 

endowment owners7 that if an endowment owner wished at a later date to upgrade his/her seating 

or parking locations to any, more desirable location that had become available, such could be done 

                                                 
4  Texas A&M University Core Values: Excellence, Integrity, Leadership, Loyalty, Respect, Selfless 

Service.  TEXAS A&M UNIVERSITY, Core Values, available at http://www.tamu.edu/about/coreValues.html (last 
visited Dec. 13, 2017).   

 
5  Up until the mid-1980’s, the Foundation’s annual revenues were under $1 million.  Harry Green 

Dep. at 47-48 (Dec. 17, 2014).  By 2011, annual revenues had swelled to $23 million, and by 2015 they doubled to 
$46 million.  12TH MAN FOUNDATION, Financials, available at https://www.12thmanfoundation.com/about-
us/financials (last visited Dc. 13, 2017).  Recently, TAMU was dubbed “revenue king” for Texas college 
sports.  Matthew Watkins & Annie Daniel, Texas A&M Reigns, UH Gets a Boost in Texas College Sports Revenue, 
THE TEXAS TRIBUNE, available at https://www.texastribune.org/2017/06/22/ballpark-figures-texas-m-reigns-uh-gets-
boost-texas-college-sports-rev/  (last visited Dec. 13, 2017). 

 Note: All deposition references herein are, unless otherwise noted, to depositions taken in Cause 
No. 2011-70365, Tullos, et al v. TAMU 12th Man Foundation, in the 152nd District Court, Harris County, Texas 

6  Harry Green Dep. at 29, 30, 39-43, 65-68 (Dec. 4, 2014).; 12/4/2014, Frank A. Shannon III 
Statement at 1; Shay Scruggs Dep. at 139-141, 146-148, 166 (Oct. 9, 2014); Bill Youngkin Dep. at 30-31 (Dec. 5, 
2014).  In 1994, the program was modified so that football tickets would be provided for purchase at face value rather 
than being included in the cost of the endowment. 

7  The Foundation called (and still calls) endowment owners “Endowed Donors.”    

http://www.tamu.edu/about/coreValues.html
https://www.12thmanfoundation.com/about-us/financials
https://www.12thmanfoundation.com/about-us/financials
https://www.texastribune.org/2017/06/22/ballpark-figures-texas-m-reigns-uh-gets-boost-texas-college-sports-rev/
https://www.texastribune.org/2017/06/22/ballpark-figures-texas-m-reigns-uh-gets-boost-texas-college-sports-rev/
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at no cost.8  Until the early 1990s, these agreements were entirely oral, “handshake deals.”9 

Thereafter, the Foundation began reducing new agreements, at least in part, to writing. 

4. These Aggies paid their money, trusting the Foundation to keep its benefit 

promises.10  

5. The endowment agreements were (and are) enforceable agreements, internally 

referred to as “contracts.”11 The Foundation considered itself obligated to provide the promised 

benefits.12 

6. For decades, the Foundation kept the promises it had made to endowment owners, 

providing all the benefits, including the “best available” seating and parking that had been 

promised.13  Seat and/or parking location upgrades were regularly honored.14  The special status 

                                                 
8  Harry Green Dep. at 40-41, 43-44 (Dec. 4, 2014); Frank A. Shannon III Dep. at 88-94 (May 28, 

2014); Bill Youngkin Dep. at 32-35 (Dec. 5, 2014). 

9  Harry Green Dep. at 28-30 (Dec. 4, 2014).  The oral terms of the agreement were amplified by the 
Foundation’s brochure, which was available to the prospective endowment owner, and which spoke to seating and 
parking arrangements specific to “Endowed Donors.”  Harry Green Dep. at 11-12 (Dec. 17, 2014).  As a housekeeping 
measure, in 1991, the Foundation’s Executive Director, Harry Green, nearing retirement, sent brief letters to the 
owners of each endowment agreement then existing (all of which had been entirely oral agreements), asking the 
owners to sign and return them, implicitly acknowledging the existence of the endowment agreements, but not 
intending to change the agreements’ benefit terms.   Id. at 39-40. 

10  Harry Green Dep. at 28 (Dec. 4, 2014); Bill Youngkin Dep. at 26 (Dec. 5, 2014) (“oral 
agreements . . . founded on trust”). 

11   See 2005 Parking Report at 15 (“Integrity demands that we honor these contracts for their 
duration . . . .”); Harry Green Dep. at 23 (Dec. 17, 2014); Shay Scruggs Dep. at 146-48 (Oct. 9, 2014) (“contract” 
“binding agreement”); Bill Youngkin Dep. at 63-65, 110-11 (Dec. 5, 2014) (endowment agreement, though oral, “still 
an enforceable agreement”; “contract”). 

12  Clint Dempsey Dep. at 27, 57 (May 20, 2014); Harry Green Dep. at 29-30 (Dec. 4, 2014); Frank A. 
Shannon III Dep. at 137 (May 28, 2014). 

13  Harry Green Dep. at 29-30 (Dec. 4, 2014); Frank A. Shannon III Dep. at 170-71 (May 28, 2014). 

14  Harry Green Dep. at 40 (Dec. 4, 2014). 
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of these Aggie supporters was publicly recognized at Aggie football games by their being 

presented, on the field, with photo-engraved plaques.15 

7. Beginning in 2004, however, the Foundation’s view of the financial landscape had 

changed.  Its mission was expanding to support Aggie athletic programs and facilities,16 resulting 

in increased fundraising goals and required “development of new funding sources.”17  The cost to 

the Foundation of endowment owners’ tickets was reviewed and found to be an “issue.”18   

8. In June 2004, the Foundation determined that “Parking is a valuable game-day 

commodity and further study and use of this as a fundraiser item is needed.”19 

9. In November 2004, the Foundation’s focus on the parking benefit began to sharpen, 

with its Major Gifts Long-Term Subcommittee noting that at “other universities . . . a premium is 

paid for parking and athletics can gain significant revenue in this area.”  Reports of the costs of 

“endowed seat licenses” and “lot A parking assignments . . . [and] of today’s value of an 

endowment” were in preparation.20 

10. In 2005, an internally prepared “Parking Report” was presented by Executive 

Committee member Willie Langston to explain how parking could generate more revenue.  After 

actuarial analysis of endowment agreements, the report arbitrarily concluded that endowment 

                                                 
15  Frank A. Shannon III Dep. at 80 (May 28, 2014). 

16  On June 23, 2005, the Foundation’s Mission Statement was formally expanded to read: “Funding 
scholarships, programs and facilities in support of Championship athletics” (new portion italicized).  Meeting 
Minutes, Executive Committee (June 23, 2005). 

17  Master plans for new facilities and existing facility expansion were discussed with the Foundation’s 
Development Committee, which in turn addressed the “increased needs of the athletic department and the development 
of new funding sources to meet those needs.”  Meeting Minutes, Foundation Development Committee (Jan. 8, 2004). 

18  Id. 

19  Id. 

20  Meeting Minutes at 6, Foundation Executive Committee (Nov. 12, 2004). 
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owners had received “full value” for their earlier financial support.21  It noted also that “The 

current parking allocation system offers no opportunity to the arriving, next generation.”22  It 

acknowledged the endowment agreements as “contracts” that “Integrity demands . . . we 

honor . . . for their duration.”23  

11. Significantly, the Parking Report recommended institution of an incentive point 

system by which game day parking and other benefits would be allocated.24  The Parking Report 

recommended characterizing game day parking as a “crisis” to be placed “underneath the umbrella 

of success of our football program and growth of our university.”25  

12. As had been recommended by the Parking Report, the Foundation formed a 

committee it called the Priority Allocation Task Force, whose mission was to devise the incentive 

point system and recommend how it should be implemented.  In February 2006, the Task Force, 

well along in its work, voted on the “key issue” of “when and how parking spaces should be 

grandfathered” from the incentive point system.26  A majority voted to “grandfather” endowment 

owners to the extent the point system would conflict with their endowment benefits.27 

13. Later that same month, the Foundation’s Full Development Committee discussed 

and voted to adopt the Priority Point System.  The minutes of that meeting say the Task Force’s 

recommendations would be discussed, then recognize and thank the Task Force for its 

                                                 
21  Parking Report at 15 (Jan. 2005).   

22  Id. 

23  Id.  Ominously, it continued, in the same sentence, “it should not demand that we memorialize 
them.” 

24  Id. at 17-18.  This recommendation resulted in what is today known as the Priority Point System. 

25  Id. at 20. 

26  Meeting Minutes at 2, Priority Allocation Task Force (Feb. 1, 2006). 

27  Id. at 3. 
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“outstanding work.”  The minutes are completely silent, however, about the Task Force’s 

grandfather recommendation.  The minutes do reflect that the existence of both written and 

“verbal” endowment agreements was discussed, with an executive committee member confirming 

to the group, “that verbal promises were made regarding priority parking for endowed donors, 

especially Lot A.”28 

14. The minutes continue, “Mr. Little expressed concern about priority parking 

assignments for endowed donors that would comply with donor agreements but also fulfill the 

mission of the Foundation.”29  After further discussion, “Mr. Langston stated that losing Lot A 

parking is an inevitable issue and that the committee should use this opportunity to put a system 

in place now, recognizing that imperfections exist.”30  Mr. Langston’s “imperfection” was nothing 

more than an excuse to justify beginning the Foundation’s continuing breach of hundreds of 

endowment agreements by dispossessing many endowment owners of their “best available” 

parking (in Lot A or in other lots in which they had been parking) for the duration of their 

endowments, to make room for “the next generation” of contributors, one of whom was Mr. 

Langston himself.31  

15. The Development Committee meeting minutes continue, stating that “The majority 

agreed that the point system should apply to all endowed donors.”32   

                                                 
28  Meeting Minutes at 1-3, Full Development Committee (Feb. 24, 2006). 

29  Id. at 2. 

30  Id. 

  31  Upon the Foundation’s implementation of the Priority Point System in 2007, Mr. Langston’s 
parking location moved to Lot A, widely considered the most desirable lot and the lot closest to the stadium, from a 
more distant location.  Willie Langston Dep. at 240 (Oct. 28, 2014). 

  32  Meeting Minutes at 2, Full Development Committee (Feb. 24, 2006). 
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16. A significant oral promise had now been repudiated, again in the name of fulfilling 

the Foundation’s ever-expanding fundraising mission, to create new funding sources, but which 

would eventually result in contractual breaches that continue to this day.33 

17. In June 2006, the Foundation announced impending implementation of the Priority 

Point System.  Its special letter to endowment owners, however, created the misimpression that 

the system as adopted had been devised and recommended by its praiseworthy, cross-

representational Task Force.  That was only partly true.  Claims of “open information” and being 

“transparent” notwithstanding, the letter omitted that the Task Force had quite clearly instead voted 

to recommend that endowment owners be grandfathered from the point system’s application to the 

extent such would conflict with endowment benefits (at that point, parking allocation, primarily).  

The letter contained other obfuscations and misrepresentations, and ended with this appeal: “Our 

future abilities to compete on a national level depend on the generosity of our annual 

stakeholders.”34 

18. Unfortunately, when designing and executing its Kyle Field Redevelopment Plan 

(and again using, in conjunction, its Priority Point System), the Foundation elected again to breach 

endowment agreements it had made with many of its most faithful alumni.  Knowing full well 

what promises had been made (and what documentary evidence existed), it chose to repudiate the 

oral promises that had been made to prospective endowment owners regarding their seating.  

Instead, when implementing the Redevelopment Plan, the Foundation decided that those faithful 

(and by then mostly older) Aggies would have to pay substantial, additional sums just to keep their 

                                                 
33  Today, Lot A contains hundreds of parking places, many of which are occupied by persons who, 

like Mr. Langston, are not endowed donors and who are there only because of their Priority Point System rank.  Most 
displaced endowment owners now must park in the more distant Lot H. 

34  Letter to Endowment Owners from Foundation Executive Committee (June 8, 2006). 
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football seating locations that had been purchased, and then established, many years before.  No 

longer, starting in 2015, would endowment owners receive the best available seating locations at 

no additional cost. 

19. As they had “successfully” done with game day parking, violating the Foundation’s 

Permanently Endowed Scholarship Program agreements would just have to be a cost of doing 

business, necessary to make room for the “arriving, next generation.”  The Foundation thus chose 

to knowingly break promises that had been made (and for many years had been kept) to endowment 

owners so that, in 2015 and future years, it could re-sell those same, “best available,” seat locations 

to the highest bidders among the “next generation” of Aggie alumni.   

20. The Foundation’s insatiable quest for money displaced honor, degraded Aggie 

culture, and desecrated TAMU’s Core Values. 

DISCOVERY CONTROL PLAN 
21. Discovery in this case should be conducted under TEX. R. CIV. P. 190.4 as a Level 

3 case. 

PARTIES 

A. Plaintiffs 
 
22. Plaintiff Nathan Hines is an individual who resides in Newton, Texas.  

23. Plaintiff David White is an individual who resides in Richmond, Texas.  

24. Plaintiff Meredith Garner is an individual who resides in Rancho Santa Fe, 

California.  

25. Plaintiff Sammy York is an individual who resides in Kilgore, Texas.   

26. Plaintiff Karen Machicek in an individual who resides in Conroe, Texas. 
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27. Plaintiff Robert Atkinson is an individual who resides in Hearne, Texas.   

28. Plaintiff Donald White is an individual who resides in Kingwood, Texas. 

29. Plaintiff William Koehler is an individual who resides in Houston, Texas.     

30. Plaintiff Sampson “Sam” Guthrie III, is an individual who resides in Brownwood, 

Texas.   

31. Plaintiff G. Michael Caughlin, M.D. is an individual who resides in Wichita, 

Kansas. 

32. Plaintiff Linda Moore is an individual who resides in Houston, Texas. 

33. Plaintiff Gerald Perry is an individual who resides in Mansfield, Texas.   

34. Plaintiff Mark Pyburn is an individual who resides in Houston, Texas.    

35. Plaintiff Walter Sajdak is an individual who resides in Katy, Texas.    

36. Plaintiff Mark Holubec is an individual who resides in Dallas, Texas.   

37. Nathan Hines, David White, Meredith Garner, Sammy York, Donald White, 

William Koehler, Robert Atkinson, Sampson Guthrie, III, Karen Machicek, G. Michael Caughlin, 

M.D., Linda Moore, Mark Holubec, Gerald Perry, Mark Pyburn, and Walter Sajdak will be 

referred to collectively herein as “Endowment Owners.” 

B. Defendants 
 
38. Defendant Texas A&M University 12th Man Foundation is a Texas non-profit 

corporation that was originally incorporated on April 5, 1950 as “The Aggie Club.” Texas A&M 

University 12th Man Foundation is located in College Station, Brazos County, Texas. The 

Foundation can be served through its agent, Randel L. Howard, at Joe Routt Blvd. at Clark St., 

Texas A&M University College Station, Texas 77843. 
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39. Defendants Scott Taylor, Jack Little, R. Sam Torn, the Estate of Arthur McFerrin, 

Alan Roberts, W. Mike Baggett, Mark E. Ellis, Jon Heidtke, William Moore, L.C. Neely, Lou 

Paletta, G. David van Houten, and Calvin Wallen, III, are residents of Texas and past members of 

the Foundation’s Board of Trustees.  Defendants Frosty Gilliam, Jr., resident of Odessa, Texas, 

Steve Morris, a resident of Cypress, Texas, Cynthia Taylor, a resident of Houston, Texas, Monty 

Davis, a resident of Cypress, Texas, Mike Shaw, a resident of Fredericksburg, Texas, Hank Paup, 

a resident of Fort Worth, Texas, John Schiller, Jr., a resident of Houston, Texas, David Dunlap, a 

resident of the Woodlands, Texas, Robert Dennis, a resident of Tyler, Texas, Darryl Heath, a 

resident of Colleyville, Texas, Ray Huffines, a resident of Plano, Texas, Boyd Cherry, a resident 

of Bryan, Texas, Chris Cooper, a resident of Chatham, New Jersey, Randy Hale, a resident of 

Houston, Texas, and Travis Dabney, a resident of College Station, Texas, are  past or current 

members of the Foundation’s Board of Trustees.  Collectively, the past and present board members 

will be referred to herein as “Trustee Defendants.” The Trustee Defendants are sued in their official 

capacities as current, and past, members of the Foundation’s Board of Trustees. 

40. Trustee Defendant Scott Taylor can be served at 3209 Willow Ridge Drive, Bryan, 

Texas, 77807-5108. 

41. Trustee Defendant Jack Little can be served at 11403 Wendover Lane, Houston, 

Texas 77024-5225. 

42. Trustee Defendant R. Sam Torn can be served at 12007 Taylorcrest Court, Houston, 

Texas 77024-4310. 

43. Trustee Defendant the Estate of Arthur McFerrin can be served at 10 Tahoe Shores 

Court, Humble, Texas 77346-2587. 

44. Trustee Defendant Alan Roberts can be served at 1001 County Road 230, Giddings, 

Texas 78942-6176. 
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45. Trustee Defendant W. Mike Baggett can be served at 10116 Estate Lane, Dallas, 

Texas 75238-2135. 

46. Trustee Defendant Mark E. Ellis can be served at 10902 Little Lisa Lane, Houston, 

Texas 77024-5419. 

47. Trustee Defendant Jon Heidtke can be served at 306 Copperstone Trail, Coppell, 

Texas 75019-7558. 

48. Trustee Defendant William Moore can be served at 2500 Keating Lane, Austin, 

Texas, 78703-2318. 

49. Trustee Defendant L. C. Neely can be served at 11 Inverness Boulevard, San 

Antonio, Texas, 78230-5652. 

50. Trustee Defendant Lou Paletta can be served at 1122 Post Oak Place, Westlake, 

Texas, 76262-9013. 

51. Trustee Defendant G. David Van Houten can be served at 5124 Meadowlark Dr., 

Plano, Texas, 75093-5713. 

52. Trustee Defendant Calvin Wallen, III, can be served at 613 Country Club Drive, 

Heath, Texas 75032-5849. 

53. Trustee Defendant Frosty Gilliam, Jr., can be served at 2540 Palo Verde Dr., 

Odessa, Texas 79762. 

54. Trustee Defendant Steven Morris can be served at 16603 Hamilton Park Dr., 

Cypress, Texas 77429-6958. 

55. Trustee Defendant Cynthia Taylor can be served at 5318 Prairie Creek Dr., 

Houston, Texas 77084-3062. 

56. Trustee Defendant Monty Davis can be served at 19827 Cypress Church Rd., 

Cypress, Texas 77433-1479. 
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57. Trustee Defendant Mike Shaw can be served at Lost Horn Rd., Fredericksburg, 

Texas 78624-4928. 

58. Trustee Defendant Hank Paup can be served at 3716 Autumn Dr., Fort Worth, 

Texas 76109-2613. 

59. Trustee Defendant John Schiller, Jr., can be served at 1111 Jackson Blvd, Houston, 

Texas 77002-1293. 

60. Trustee Defendant David Dunlap can be served at 6 Hampton Ldg, Spring, Texas, 

77381-1407. 

61. Trustee Defendant Robert Dennis can be served at 1008 Wilder Woods, Tyler, 

Texas, 75703-5566. 

62. Trustee Defendant Darryl Heath can be served at 6200 Bransford Rd., Colleyville, 

Texas 76034-6548. 

63. Trustee Defendant Ray Huffines can be served at 2805 Waterside Dr., Plano, Texas 

75093-8806. 

64. Trustee Defendant Boyd Cherry can be served at 3224 Pinyon Creek Dr., Bryan, 

Texas 77807-2364. 

65. Trustee Defendant Chris Cooper can be served at 71 Dale Dr., Chatham, New 

Jersey 07928-1637. 

66. Trustee Defendant Randy Hale can be served at 4130 Amherst St., Houston, Texas 

77005-2702. 

67. Trustee Defendant Travis Dabney can be served at 9500 Dew Road, College 

Station, Texas 77845-6754. 
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JURISDICTION AND VENUE 
68. This Court has jurisdiction over this case pursuant to TEX. GOV’T CODE § 24.007, 

and Article V, Section 8, of the Texas Constitution. 

69. Venue is proper in Newton County, Texas, because a substantial part of the acts or 

omissions giving rise to one or more of the Endowment Owners’ claims occurred in Newton 

County, Texas. TEX. CIV. PRAC. & REM. CODE § 15.002(a)(1).  

STATEMENT OF RELIEF SOUGHT 
70. Damages sought in this case are within the jurisdictional limits of the Court. 

Endowment Owners, individually and on behalf of others similarly situated, seek equitable relief 

in the form of specific performance, together with attorneys’ fees and costs.  Or, in the alternative, 

Endowment Owners, individually and on behalf of others similarly situated, seek monetary relief 

consisting of damages, costs, and attorneys’ fees, over $1 million, and non-monetary relief. TEX. 

R. CIV. P. 47. 

INTRODUCTION 
71. The Texas A&M University Aggie Code of Honor states: “An Aggie does not lie, 

cheat or steal, or tolerate those who do.”35  

72. The named Endowment Owners, as well as the hundreds of other individuals who 

paid money to the Foundation to purchase “Permanently Endowed Scholarship Program” 

agreements, will be collectively referred to herein as “Endowment Owners” and/or “Plaintiffs.” 

  

                                                 
35  TEXAS A&M UNIVERSITY, Student Rules, Aggie Code of Honor, available at http://student-

rules.tamu.edu/aggiecode (last visited Dec. 13, 2017). 

http://student-rules.tamu.edu/aggiecode
http://student-rules.tamu.edu/aggiecode
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A. The Foundation solicited Permanently Endowed Scholarship Program payments in 
an attempt to generate revenue during a time of financial need. 
73. The named Endowment Owners, and several hundred others similarly situated, are 

long-time supporters, and, very often, alumni, of Texas A&M University. They paid large sums of 

money to the Foundation in the 1970’s, 1980’s, and 1990’s to purchase endowed scholarship 

agreements under the 12th Man Foundation Permanently Endowed Scholarship Program.  

74. The Foundation marketed and publicized these permanently endowed scholarship 

agreements beginning in the 1970’s and continuing through the early 2000’s.  

75. These permanently endowed scholarship agreements were solicited by the 

Foundation during a time of great financial need and low fundraising success for the Foundation. 

These endowed scholarship agreements generated large amounts of income that the Foundation 

was not otherwise receiving at that time.  

B. The Foundation promised permanent, or long-term, benefits to the Endowment 
Owners in exchange for payment of large amounts of money. 
 
76. The Foundation solicited these payments from the Endowment Owners by 

promising certain benefits, including (1) tickets in the “best available” seat locations for all Texas 

A&M home football games, which locations would be established at the beginning of the 

agreement and, unless improved (at no cost), remain in effect for the endowment’s duration, 

(2) tickets in the “best available” (of those tickets allocated by the host school to TAMU) seat 

locations for all away Texas A&M football games, (3) the “best available” game-day parking 

locations for Texas A&M home football games,  which locations would remain in effect for the 

endowment’s duration, (4) the opportunity to improve, at no cost, established parking and/or 

seating locations at Texas A&M home football games when better parking and/or seating locations 

became available, and (5) these benefits would be for the lifetimes of the persons in whose names 
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the endowment was purchased in the case of lifetime endowments (which in some instances 

included children), or for thirty years, in the case of thirty-year endowments. In addition, receipt 

of these benefits was conditioned on payment of only the endowment amount, with no further costs 

or charges to be paid by the Endowment Owner for the duration of the endowment (with the 

exception that beginning in about 1994, tickets for new, thirty-year endowments would have to be 

purchased at face value).   

77. For these benefits, the Endowment Owners paid considerable amounts of money to 

the Foundation, ranging from around $15,000 to $50,000 (depending on the year of endowment, 

whether the endowment was for two or four seats, and whether the cost of football tickets was 

included in the endowment price).  

78. The endowed scholarship payments were solicited by the Foundation’s making oral 

promises, both for the substance of the benefits and for the period of their duration.  Relying on 

the Aggie concept of honor, the agreements were “handshake deals.”  Until written agreements for 

some, but not all, terms were used (starting about 1993), the duration was the lifetimes of the 

Endowment Owners, i.e., whoever was listed on the endowment (usually a TAMU graduate, the 

graduate’s spouse, and sometimes children). For endowments purchased starting in about 1993, 

benefits were promised for a period of 30 years.  For decades, the Foundation performed on these 

oral promises, without disputing them. 

79. The individual representatives of the Foundation who solicited these endowed 

scholarship agreements were either its Executive Director (first, Harry Green, then Frank Shannon) 

or a development officer (Shay Scruggs).   As detailed above, the Foundation explained the terms 

of the endowment agreements and represented that the oral agreements made between the 

Foundation and the Endowment Owners would be honored by the Foundation. For example, Frank 

Shannon, a former Executive Director of the Foundation, stated: 
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Harry Green, former Executive Director of the Foundation, described the “handshake” nature of 

the agreements as being founded on trust, testifying: 

 

80. The Foundation has breached, and continues to breach, its agreements with the 

Endowment Owners by no longer providing the “best available” home and away game seat 

locations and tickets and best available home game-day parking locations to the Endowment 

Owners and by no longer allowing Endowment Owners to improve, at no cost, seat locations as 

better seat locations become available, unless the Endowment Owners agree to pay additional, 

substantial sums of money. 
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FACTUAL ALLEGATIONS 

A. The Foundation in 1991 recognized and acknowledged the agreements it had thus far 
made. 

 
81. In 1991, the Foundation’s longtime Executive Director, Harry Green, sent a form 

letter to the Endowment Owners (whose endowment agreements had been entirely oral).  Those 

letters affirmed the existence of the endowment agreements, including the amount paid, the 

number of seats, and the names of the persons whose lifetimes measured the endowment’s 

duration, and they asked the addressee to sign and return the letter.  One such letter read: 

  

82. The Endowment Owners signed these acknowledgement letters and returned them 

to the Foundation. 

83. At some time between 1992 and 1994, the Foundation began using written, signed, 

documents to memorialize endowed scholarship agreements.  Such written documents did not, 

however, include all of the oral representations (most particularly, and as had been being 

represented to endowed donor prospects for decades, that the seating and parking benefits would 

be the “best available” locations, and that seating and parking location upgrades could be done at 

no cost) that Foundation personnel had made when soliciting the agreements.  Neither did they 

comprehensively define all terms. The Foundation also began soliciting endowment agreements 

that would provide benefits for only 30 years, instead of for the lifetimes of the Endowment 

Owners.  Further during this period, the Foundation changed the terms of new agreements to 
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provide that football game tickets would have to be purchased at face value instead of their being 

included in the price of the endowment. 

B. The Foundation determined that it could make more money if it dishonored 
agreements. 
 
84. The Board of Trustees of the Foundation was formerly known as the Executive 

Committee of the Foundation. 

85. In 2004, the Executive Committee, with an expanding fundraising mission, began 

searching for additional revenue opportunities.  It focused initially on parking, and realized that it 

could make more money re-selling parking locations near Kyle Field on game days.  

   

From that point forward, the Foundation began to chip away at the benefits it had promised to the 

Endowment Owners. In short, the Foundation decided it was more profitable to break oral 

agreements than it was to honor them.  

86. In 2005, the Foundation, after actuarial analysis, determined, in retrospect, that it 

had made bad deals when making the endowment agreements.  It unilaterally concluded the 

Endowment Owners had by then received “full value” for their endowment payments. In looking 

to resell the best Kyle Field parking locations to earn more revenue, the Foundation noted that 

such presented “an extremely sensitive dilemma.”  After reviewing the Lot A statistics, it observed, 

“the current parking allocation system offers no opportunity to the arriving next generations.”  

They then said, “the sacrifice made by our endowed donors is exemplary, however, full value has 

been received for these sacrifices.” It was then recommended that an incentive point system be 

devised and adopted, and that such would be used for the allocation of parking benefits, among 

others.  A strategy for “selling” the plan was devised, including falsely characterizing parking as 
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a supposed “crisis,” and placing resolution “underneath the umbrella of success of our football 

program.”  

87. Also in 2005, the Foundation formally expanded its fundraising mission in its 

mission statement, expanding the statement to incorporate fundraising for not only scholarships, 

but also for “programs and facilities.”  This expansion of mission translated to increased pressure 

to raise even more money, displacing honoring of commitments made with an “ends justifies the 

means” approach. 

88. In 2006, the task force that the Foundation had created to help devise and plan the 

incentive point system voted, in recognition of the promises that had been made to Endowment 

Owners, that Endowment Owners should be grandfathered from application of the point system to 

the extent its application would conflict with promised benefits.  

89. Disregarding the Task Force’s recommendation, and ignoring the admonition of 

one Executive Committee member (who was an Endowment Owner) that oral promises had been 

made to Endowment Owners regarding parking benefits, the Foundation’s leadership decided to 

implement the point system on a blanket basis, without grandfathering Endowment Owners.   

90. Thus, the Foundation, with full knowledge, in 2006 again decided that increasing 

revenue justified dishonoring oral promises.  The first manifestation of this decision occurred in 

2007, when the point system, called the Priority Point System (PPS), was implemented and used 

to allocate all parking assignments. 

91. To create the appearance that it would deal fairly with Endowment Owners who 

would lose their prime parking locations under the PPS, the Foundation created an appeals panel 

to address member grievances.  Consistent with its earlier decision to disregard certain oral 

promises, however, it also designed the process so that the panel had no power to grant relief based 

upon an orally promised benefit.  The appeals process was thus largely a sham.  
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As one former Foundation President and Appeals Panel member later testified, the 

Foundation’s official position, through this policy, was that the Foundation would not stand behind 

oral promises even if the panel members were convinced that the promise had actually been made.  

Instead, such appeals were always denied.  Again, the drive for money displaced honor. 

92. Worse, to conceal the sham nature of this strategy, the policy making breach of oral 

promises unappealable was not publicized to Endowment Owners.  Neither were appellants who 

exercised the right of appeal, and were unsuccessful, told in boilerplate denial letters, that the 

reason their appeal had been denied was that breaches based on oral promises had been made 

“unappealable.”   

C. The Foundation created the Priority Points System to generate more revenue by using 
it to allocate benefits (including parking) to everyone that, in the case of Endowment 
Owners, had already been promised and sold to the Endowment Owners. 
 
93. The Foundation decided to apply the PPS not only to home football game parking 

assignments that had been promised to Endowment Owners, but also to allocation of tickets for 

Texas A&M away football games, including for Endowment Owners. This decision was yet 

another repudiation of an oral promise the Foundation had made to Endowment Owners. 

94. Still further, in announcing the PPS to Endowment Owners in a special letter sent 

in June 2006, the Foundation left the false impression that the PPS would not “affect [their] 
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existing donor seating locations for football.”  That false impression was apparently made to 

appease Endowment Owners, who would know upon reading the letter that, starting in 2007, they 

would lose their “best available” parking.  At least the PPS would not be used to dispossess them 

of their seating locations, or so they were led to believe.  That subterfuge worked, as few 

Endowment Owners, fearful of being labeled a “bad Ag,” and/or believing they were powerless, 

were bold enough to dissent.  The PPS was, in fact, later used in 2015 by the Foundation to force 

Endowment Owners to pay yet additional sums in order to compete for seat locations that they had 

already paid for and established under their endowments. 

95. The PPS awards points to Foundation members in exchange for donations.  

Annually, Foundation members with the most points are able to claim the best parking locations 

near Kyle Field for Texas A&M home football games, and have priority for other Foundation 

benefits.  In this way, continuing donations are encouraged.   

96. The effect of applying the PPS also to Endowment Owners for purposes of 

allocating parking is to require them to compete by making additional payments to the Foundation 

in an effort to achieve a ranking high enough relative to all other Foundation members so as to 

keep their parking location in Lot A.  In practice, few Endowment Owners could do so, resulting 

in the “next generation” effectively purchasing through the PPS the most desirable parking 

locations, even though those locations had been purchased decades before for the lifetimes of the 

Endowment Owners.  

97. The Foundation consciously decided to apply the PPS to Endowment Owners’ 

parking benefit despite its earlier promises of providing the “best available” game-day parking, 

and the ability to upgrade it if a better location became available, at no additional cost for the 

duration of the endowment.  That decision was first implemented in 2007 and has continued to this 
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day.  It is in conflict with the letter or spirit of the endowment agreements, and it is a breach of the 

agreements. 

D. The Foundation undertook the Kyle Field redevelopment to create a stadium that 
would be its “financial engine,” and in the process, repudiated its earlier promises to 
provide “best available” seat locations and ability to upgrade seat locations for the 
duration of the endowment agreements. 
 
98. In 2009, the Foundation recognized that, as had been the case with the reselling of 

parking locations, a “reseating” of Kyle Field done when the stadium would be renovated would 

be another revenue opportunity: 

  

99. In 2013, the Foundation’s Board Chair went so far as to characterize the process of 

renovating Kyle Field as creating the Foundation’s “financial engine that will differentiate us from 

our competitors”: 

   

The Foundation later sent a letter to Endowment Owners informing them about the upcoming 

redevelopment of Kyle Field, and the related re-seating process that would take place. The 

Foundation also announced its decision to use the PPS for this reseating process. This decision 

directly contradicted the Foundation’s promise that the Endowment Owners would have, for the 

duration of their endowments, the “best available” seats in Kyle Field for home football games. 

As former Foundation Executive Director Harry Green testified, prospective Endowment Owners 



 27 

understood, after his explanation, that their chosen seat locations would be theirs for life, unless 

they wanted to improve their location when better seats became available. Similarly, Mr. Green 

did not mention to Endowment Owners that they might have to pay more money or compete in a 

priority point system in order to keep their parking or seat locations. 

100. Behind closed doors, Board of Trustees member Defendant Torn noted that the 

reseating process “will create discontentment.”  The Board of Trustees acknowledged, again only 

privately, that their plan would deprive Endowment Owners of their west side, second deck, 

established seat locations unless additional payments were made, expressly admitting that “There 

are about 1,800 tickets for endowed donors and 1,300 are a lifetime seat location.” 

101. In March 2015, the re-seating selection process began.  Within whatever section of 

the redeveloped Kyle Field each person had selected, the PPS determined the order in which all 

persons, including Endowment Owners, could choose their seats for the upcoming season. This 

use of the PPS ignored entirely that the benefits being resold using the PPS included parking and 

seating benefits to which Endowment Owners had pre-existing, contractual rights.  This action 

furthered the Foundation’s goal of generating more revenue, but it was in direct violation of the 

agreements that had been made with the Endowment Owners decades before. 

102. The first football season with the new seat assignments commenced in August 

2015, with the Endowment Owners unable to claim their established seat locations unless they 

agreed to pay exorbitant amounts of money (in addition to the large sums of money they had 

already paid to the Foundation). 

E. The Foundation has threatened Endowment Owners who have attempted to seek 
justice for the wrongs that have been committed by the Foundation. 
103. When some Endowment Owners began publicly to question the Foundation and its 

actions dishonoring important terms of the Endowment Owners’ contracts, efforts to contain the 
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scope of the Foundation’s problem took an ugly turn.  Individual Trustee and then Immediate Past 

Chair Scott Taylor, in 2013, after learning that the Houston A&M Club (HAMC), owner of three 

endowments, was considering joining litigation against the Foundation, threatened the Club’s then 

President, Deborah Lawson, with retaliation against the Club (saying TAMU coaches would never 

again attend another HAMC fundraising event).  Mr. Taylor’s threat succeeded.  HAMC’s board, 

after discussing the “devastating, if not fatal” impact such a threat would have on its charitable 

fundraising capability, and citing such as the reason, voted not to join pending litigation against 

the Foundation. 

104. Mr. Taylor (who is also an attorney), again in 2015, and while still serving on the 

Foundation’s Legal and Governance Committee, threatened another Endowment Owner, Henry 

Holubec.  Mr. Taylor had recently learned that Mr. Holubec (who is also a former member of the 

Foundation’s Executive Committee) was represented by counsel (raising doubt about the propriety 

of Mr. Taylor’s speaking at all with Mr. Holubec about the matter without Mr. Holubec’s counsel’s 

permission) and was considering filing suit.  Mr. Taylor threatened Mr. Holubec with loss of his 

endowment and unspecified “heat” were Mr. Holubec to file suit.  That threat instilled fear, 

anxiety, and worry in Mr. Holubec.   

105. Mr. Taylor’s conduct as alleged above was made known to the Foundation in 2015 

when affidavits of Ms. Lawson and Mr. Holubec were provided to it.  Instead of taking appropriate 

action with regard to Mr. Taylor, trustees in 2015, 2016, and 2017 ignored those affidavits, did not 

conduct an independent investigation, and have allowed Mr. Taylor to continue occupying 

important and sensitive positions of responsibility, implicitly signaling their approval, all to the 

detriment of the Foundation’s reputation. 



 29 

F. The Foundation’s Executive Committee, now Board of Trustees, acted on behalf of 
the Foundation in its decisions, policy implementation, and threats. 
 
106. The Trustee Defendants have acted on behalf of the Foundation in making decisions 

to dishonor Foundation agreements with Endowment Owners, to not keep certain oral promises 

that the Foundation had made to the Endowment Owners, and/or to perpetuate earlier such 

decisions by others.  Not only were many promises broken, several trustees engaged in half-

truths and disinformation, constructed and/or engaged in sham appeals processes, concealed 

their actions and/or misled Endowment owners by materially omitting relevant information 

in communications with Endowment Owners, contrived arguments drawing on Aggie loyalty 

or even misstating facts to sell their program, and even resorted to overtly threatening 

behavior, all in pursuit of more money.  At no point did the Trustee Defendants intervene and 

take action to rectify the Foundation’s misconduct, or to ensure that oral promises that had been 

made to Endowment Owners were kept. This failure has resulted in loss of some benefits by most 

Endowment Owners, and all Endowment Owners have incurred substantial costs and fees in an 

effort just to retain benefits similar to those they had been promised by the Foundation would be 

theirs at no additional cost for the duration of their endowments.  It has also damaged the 

Foundation’s reputation. 

107. The Trustee Defendants formulated, revised, adopted, enforced, perpetuated and/or 

permitted Foundation policies and behavior that they knew, or should have known, violated 

contractual obligations the Foundation had entered into with Endowment Owners, including, but 

not limited to:  

a) The policy decision that “the sacrifice made by our endowed donors is exemplary, 
however, full value has been received for these sacrifices.”  This determination formed the 
philosophical rationale for imposing on Endowment Owners the PPS (enforcement of 
which has continued to the present, and with significantly expanded scope and adverse 
effect starting in 2014) and, in 2015, the Kyle Field Reseating Process; 
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b) The policy decision that all Endowment Owners would be required to pay additional sums 

of money if they desired to exercise their contractual right to improve their Kyle Field seat 
locations, unilaterally terminating Endowment Owners’ contractual right to improve seat 
locations at no additional cost; 
 

c) The policy decision to apply the PPS without excepting such application from certain 
Endowment Owner contractual benefits (game day parking and road game ticket 
availability) and where doing so conflicts with agreements earlier made between the 
Foundation and Endowment Owners; 
 

d) The formation and use of a sham “Appeals Panel” to create the appearance that the 
Foundation would equitably treat Endowment Owners who were adversely affected by the 
PPS, but with the express, and not publicly revealed, directive that the panel must deny 
appeals that were based upon oral promises (even where such oral promises are undisputed) 
that are part of their Endowment Agreement; 
 

e) The policy decision that the PPS would be used in the Reseating Process for the 
“redeveloped Kyle Field,” without exempting Endowment Owners, forcing Endowment 
Owners to pay additional amounts of money to maintain seat locations even remotely 
comparable to their established seat locations, which established seat locations had been 
promised to them for the duration of their endowments at no additional cost; 
 

f) The policy decision to use, and/or failure to correct the use of, false, misleading and 
deceptive communications in the Foundation’s communications to members (including to 
Endowment Owners) and football ticket applications, claiming the availability of road 
game tickets (without exempting Endowment Owners) to be dependent upon the PPS point 
total or ranking; 
 

g) Policies requiring payment for so-called “neutral site” game seating whereby promises that 
had been made to Endowment Owners that they would receive preferred seating at no 
additional cost at all road games are circumvented; 
 

h) Policies whereby Endowment Owners are charged parking and ticket handling fees for 
football games, contrary to promises that had been made to Endowment Owners when they 
purchased their endowments that all benefits would be delivered at no additional cost; and 
 

i) The policy decision to direct, and/or authorize the Foundation’s then President and Chief 
Executive Officer (himself an ex-Officio Director), Skip Wagner, among others, to 
publicly misrepresent the facts and circumstances surrounding Endowment Owner 
complaints of broken promises in a misguided effort to “contain,” rather than to address 
honestly, the complaints, and to preserve a false image that all promises that had been made 
to Endowment Owners were being kept.  
 
108. Previous Foundation Trustees, Neal Adams, Jack Little, and R. Sam Torn, among 

others, played particularly prominent roles as architects and drivers of the Foundation’s abrogation 
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of contractual obligations owed to Endowment Owners.  Mr. Adams (also an attorney), chaired 

the Foundation’s Priority Allocation Task Force.  His committee, charged with designing the PPS, 

and despite Mr. Adams’ efforts to defeat the proposal, voted to “grandfather” Endowment Owners 

from the PPS’s application to the extent the PPS would conflict with contractual obligations owed 

Endowment Owners.  Either the committee’s vote was not presented to the Foundation’s Full 

Development Committee, or that committee (with Mr. Adam’s tacit support) knowingly (and 

aware of promises that had been made to Endowment Owners) disregarded it in order to “fulfill 

the [fundraising] mission of the Foundation.”  Mr. Adams continued to assist in that effort through 

his tenure as Board of Trustees Chair-elect in 2010, Chair in 2011 and Immediate Past Chair in 

2012, as well as membership on the Priority Point Appeals Panel in 2015-2017.   

109. Jack Little was, in 2006, Chair of the Full Development (and Executive) 

Committee.  As Chair, Mr. Little, despite the plea of another Trustee that oral promises had been 

made to Endowment Owners when they had purchased their endowments, and which promises 

would be abrogated were Endowment Owners not exempted from application of the PPS, told his 

committee that keeping such promises could not be reconciled with the Foundation’s fundraising 

mission.  Immediately thereafter, the committee voted not to grandfather Endowment Owners to 

the extent necessary to avoid dishonoring certain Foundation promises.  During his chairmanship, 

Mr. Little continued the deliberate erosion of promised Endowment Owner benefits (ending seat 

location improvement without cost), and he led the affirmative and deceptive concealment from 

Endowment Owners of the Priority Task Force’s recommendation to grandfather them, and other 

deceptions, when rolling out the PPS.  Mr. Little was a trustee and thus continued to influence the 

governance and direction of the Foundation as recently as 2014, which should not have been 

allowed by the other trustees. 
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110. R. Sam Torn (another lawyer), while Chair-elect, Chair, and Immediate Past Chair 

of the Board of Trustees in 2013, 2014 and 2015, respectively, led the Kyle Field Redevelopment 

process and oversaw the Kyle Field Reseating process.  In that capacity, Mr. Torn was the chief 

architect of the dismantling of Endowment Owners’ rights.  Knowing full well that Endowment 

Owners had established seat locations, promised to them for their endowment’s duration, Mr. Torn 

ignored the Foundation’s commitment, denied it publicly, permitted others to engage in deception 

and misdirection in an effort to gain acceptance of the Reseating Process, and oversaw a brazen 

effort, complete with professional training in how to do so, effectively to violate the word of one 

Aggie to another.  All other trustees during these years should not have allowed such actions, 

should have prevented them, and should have taken remedial action once they were discovered. 

111. The Trustee Defendants formed and operated an “Appeals Panel” to give the 

appearance of fairness and accountability, especially toward Endowment Owners.  They did so, 

however, with an unpublicized directive to deny any relief the request for which was based upon 

oral agreements that had been made between the Foundation and Endowment Owners, even when 

there was no dispute as to existence and content of the oral agreement.  Moreover, such panels did 

no investigation (such as to inquire of Foundation former employees what representations had been 

made).  Still further, when denying relief, such panels did not disclose the real reason (policy 

against honoring oral promises), but instead engaged in obfuscation and misdirection.  

Inexplicably in light of his record, in 2017 the leadership and Board of Trustees allow Mr. Taylor 

to Chair the Appeals Panel. 
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NAMED PLAINTIFFS’ ALLEGATIONS 

A. The Hines Family Endowments 
 
112. Nathan Hines is a 1980 graduate and long-term supporter of Texas A&M 

University. He has also served in the United States Air Force and was called to active duty after 

the attacks on 9/11. After fulfilling his duty to his country a few years ago, he returned to Newton, 

Texas. 

113. Nathan attended many Aggie home football games after graduating from Texas 

A&M. At many of these games, he witnessed the Foundation present new “endowed donors” with 

commemorative plaques to honor their large payments. He also noticed the convenient parking 

places reserved in Lot A for “endowed donors” that displayed a sign showing the donor’s name.  

114. Based on these observations, Nathan asked Harry Green about the endowed 

scholarships, including the amount of payments required and the benefits. Mr. Green said the cost 

of a four-seat endowment was $40,000.  He explained the endowed scholarship benefits to Nathan 

as including the “best available” seating and parking locations for home games, including the 

option to upgrade seating and/or parking locations if better options became available with no 

additional charge; preferred away game seat locations; and tickets to the pre-game buffets at home 

games. According to Mr. Green, all of these benefits would be provided after purchasing the 

endowment and commencing payment, at no cost other than the $40,000, and they would be 

provided for the lifetimes of the individuals in whose names the endowments were purchased. 

115. After watching the “endowed donors” be “treated special” for years, Nathan 

decided he would like to purchase an endowed scholarship to enjoy the same benefits. In about 

1989 or 1990, he and his wife at the time, Elizabeth Hines, made the initial payment toward their 
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$40,000 four-seat endowment, to last for both of their lifetimes. They paid the full endowment 

amount over a period of about four years. 

116. Nathan’s parking location was initially in Lot F, outside the south side of Kyle 

Field, because there were no available places in Lot A (the most desirable lot because of its 

proximity to the west side of Kyle Field). After about a year of using the parking in Lot F, Nathan 

was told a place in Lot A had become available, he accepted it, and he began to use that Lot A 

parking location.  

117. Nathan’s seat locations were on the west side of Kyle Field, in the second deck, 

near the 20-yard line, about Row 6. Nathan and Elizabeth used those seat locations for about three 

or four years. 

118. In about 1992 or 1993, Nathan learned that the Foundation was going to expand the 

armchair seating in Sections 208 and 209, a more desirable location for seats according to many 

Aggies, thereby making seats in that location available.   

119. After confirming these details with Harry Green, Nathan decided to move the four 

seats from his initial endowment to this area and to purchase a second, four-seat endowed 

scholarship. The purchase amount had increased by that time to $50,000. Nathan and his brother 

purchased this second endowment together, essentially splitting the endowment into two separate, 

two-seat endowments. They paid the full amount of the endowment over a period of about five 

years. 

120. After agreeing to purchase this second endowed scholarship, Nathan went to the 

stadium to select the seat locations. Consistent with the upgrade policy he had been told applied to 

“endowed donors,” he asked to relocate his first endowment’s seat locations next to the new 

endowment’s seat locations, which the Foundation agreed to do.  His seat locations for both 

endowments were then located on the second deck, in Section 209, just north of the 50-yard line, 
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about Rows 23 and 24, and about Seats 11-14.  Those seat locations thus became Nathan’s 

“established” seat location under his two endowments, and he used them through the 2014 season. 

121. Based on conversations with Mr. Green, Nathan understood that the second 

endowment would be identical to the first for lifetime benefit terms, except that the cost of pre-

game buffet tickets was no longer included. 

122. The parking location Nathan selected for the second endowment was in Lot A, next 

to his parking location from his first endowment.  

123. Since about 1989 or 1990 and about 1992 or 1993, Nathan enjoyed the parking 

benefits promised to him by the Foundation for the two endowments, respectively, until about 

2007 when the Foundation applied its new “Priority Point System” (“PPS”) to assignment of 

parking locations. Because he did not have the requisite priority point ranking, Nathan was then 

unable to choose a parking location in Lot A, and he has since had to choose parking locations in 

the less desirable Lot H, despite holding two endowments and having been promised “best 

available” parking for the duration of his endowments.  

124. When the re-seating of Kyle Field took place, the Foundation’s Reseating Process 

required promises to pay two categories of payments (Capital Campaign Gifts and Annual Seat 

Contributions) to qualify for a given section, and applied the PPS to seat location selection within 

each section.  Unable to afford these for the section in the redeveloped field that would correspond 

to his established seat location, Nathan was forced to choose new seat locations, despite still having 

to pay substantial amounts of money to secure the right to sit in undeniably inferior locations.  

125. The section called “Prime West Legacy Club,” which contains all second deck 

seating between the 35-yard lines of the renovated west side, corresponds to the area of Nathan’s 

endowments’ established seat locations.  A promise in 2015 to pay, over the remainder of their 

lives, respectively, and assuming the Foundation’s rates beginning in 2015, at least $496,000 
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would have been required to secure six seat locations in that section for the remainder of the 

endowment term (for the lifetimes of Nathan and Elizabeth). This amount includes, for the first 

15-year term, the required capital campaign gift of $15,000 per seat for six seats, and the annual 

seat contribution of $4,000 per seat per year for six seats.  Applying the $2,000 per seat per year 

credit that the Foundation “gave” to endowment owners, the total for the first 15-year term would 

be $270,000.  Promising, in 2015, payment of this $270,000, however, would not, alone, have 

given Nathan the ability to choose seat locations in Prime West Legacy Club that corresponded to 

his established seat locations.  Instead, because of his low PPS total and ranking, he would have 

been left to choose from among the least desirable seat locations in that section (farthest from the 

50-yard line, near the 35-yard line).  

126. For the remainder (after the first 15 years of the new reseating plan) of the 4 seat 

endowment’s (lifetime) duration, as Elizabeth was in 2015, 55 years old, and assuming a life 

expectancy of 82 years, there would be an additional 12-year term for which Nathan (or Elizabeth) 

would have to purchase seat locations in the section corresponding to their 4-seat endowment’s 

established seat location.  Those additional payments would total at least $156,000 ($60,000 for 

capital campaign “contribution” plus $96,000 for net annual seat contributions) for the four seats 

of the first endowment.  These amounts assume the Foundation would not increase its prices. 

127. For the 2-seat (lifetime) endowment’s remaining duration after the initial 15-year 

period, as Nathan was in 2015, 57 years old, and assuming a life expectancy of 82, he would have 

to pay for an additional 10-year term.  The amount required (assuming the Foundation’s same 

prices) to purchase seats in the section corresponding to this endowment’s established seat location 

would be at least $70,000.  

128.   To be able to continue receiving any endowment benefits at all, instead of paying 

an additional $496,000 to have seat locations that still would not be as good as those which had 
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been established by his endowments (and which had been represented to be his for life), Nathan 

was forced to promise to pay additional, but lesser, sums.  Nathan chose seat locations in the area 

known as the “Prime West Field Box,” which is located between the 30-yard lines in the first deck 

on the west side of Kyle Field. His current seats, beginning with the 2015 football season, are 

located on the 38-yard line, Rows 16 and 17, Seats 9-11. For those inferior (by comparison to his 

established seat locations) seat locations, Nathan was forced to promise to pay an additional 

$63,000 to the Foundation. This amount includes that section’s capital campaign gift of $3,000 per 

seat for six seats for a 15-year term, and the annual seat contribution of $2,500 per seat per year 

for six seats ($500 after deducting the $2,000 per seat per year credit “given” to endowment 

holders). That amount only guarantees these seat locations for 15 years, however, after which 

Nathan will be forced to pay additional amounts, again, for seats which are inferior to those he had 

established for life through his endowments.  

129. Mr. Hines’s damages exceed $496,000, however, because paying that amount 

would secure only seats in the corresponding section (second deck, between the 35-yard lines), not 

his 50 yard-line location within that section.  Through discovery, Mr. Hines will elicit evidence of 

the additional cost (“donations” required to achieve the PPS rank) needed to once again secure his 

previously established seat location. 

130. While Nathan continues to attend Aggie football games, he is owed parking and 

seating in the locations he purchased for life when he purchased two endowments.  He is being 

deprived of those benefits, and he is required to pay additional funds, all in violation of the 

promises that were made to him by the Foundation’s Executive Director when he entered into the 

Foundation’s “Permanently Endowed Scholarship Program” agreements. 
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B. The David White Family Endowments 
 
131. David White is a 1975 graduate of Texas A&M University. During his time at 

Texas A&M and after, David provided moral support to the Aggies by attending games and being 

an enthusiastic fan.  

132. After college, David entered into a car dealership partnership with his father, Joe 

B. White, in Odessa, Texas. While their business was successful, David and Joe decided to offer 

more than moral support to Texas A&M University. For years, they provided vehicles to Texas 

A&M and many of its affiliated associations (including the athletic department) and teams to use 

in the operations of those associations. They provided these vehicles at greatly reduced or no cost. 

In exchange for the use of those cars, David and Joe were given football tickets to Texas A&M 

home games, and a parking pass to attend those games.  

133. In the early 1980’s, David and his father hosted the coaches and Aggie Club (now 

known as the 12th Man Foundation) staff for the Coach’s Night held in Odessa, Texas, every 

summer. Through this event, David and his father met and became friends with Harry Green, the 

then-Executive Director of the Aggie Club. 

134. In 1984, David and his father spoke to Mr. Green about purchasing an endowment 

scholarship. Mr. Green explained that the Aggie Club was looking to endow approximately 400 

scholarships for all of Texas A&M University’s student athletes. Mr. Green explained that an 

endowment cost $30,000.  He further explained that the benefits that would be received upon 

entering into the agreement and after beginning payment of the $30,000 would include the 

following, all at no cost other than the $30,000 endowment payment, for future Aggie football 

seasons: (1) four tickets to all Aggie home football games, (2) seating at home football games in 

the “best available” location in Kyle Field, which would be chosen by them or with their approval 
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from available inventory, and which location would be theirs for the duration of the endowment 

unless they elected to relocate to a more desirable location should such become available,  (3) four 

tickets to all Aggie away football games (excluding bowl games), (4) allocation of away game 

tickets in the most preferred location of the seats offered to Texas A&M by the host school, (5) four 

tickets to the 12th Man Foundation pre-game buffet for every Aggie home football game,  (6) an 

assigned parking space in the “best available” location near Kyle Field, in Lot A, for parking at all 

Aggie home football games, which assigned space would be theirs for the endowment’s duration 

unless they elected to move to a more desirable location, should such become available, and (7) the 

ability to upgrade home game seating and/or parking locations if more desirable locations became 

available.  All of these benefits, Mr. Green said, would be provided for the lifetimes of those who 

would be named on the endowment and at no cost other than the $30,000 endowment amount. 

135. Looking for an opportunity to continue their support of Texas A&M University, 

and to ensure that they would have football tickets for selected seat locations and a parking pass 

in Lot A for life, David and his father agreed with Mr. Green, in 1984, to enter into an endowment 

agreement as Mr. Green had described.  They agreed to pay, and did pay, $30,000 for a four-seat 

endowment and designated that the endowment was to be in their names and those of David’s 

mother and David’s wife.  Thereafter, Mr. Green assisted in the selection of their seat locations, 

which were, as had been discussed, on the west side, second deck, near the north 30-yard line. 

136. In 1986, realizing that having more endowed seats would be helpful in the future 

because he had three young children at the time, David asked Mr. Green if there were any more 

endowed scholarships available. Mr. Green explained that there were, and he said the benefits 

remained the same, but that the price had been increased to $40,000. Mr. Green offered an option 

of buying a “half endowment” for only two seats, at half the cost of a full endowment. David 

agreed to that offer, and he paid $20,000 for a two-seat endowment that would last for the lifetimes 
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of his three children, Meredith, Joe, and Wade. David requested that Mr. Green attempt to locate 

all six seats from both endowments next to each other, and to locate the new parking location for 

this second endowment next to the other parking location in Lot A.  Mr. Green did so, reserving a 

total of six seats (for both endowments) together, located on the west side, second deck, near the 

north 30-yard line, in Section 211, Rows 10 and 11. 

137. After each endowment was fully paid, the Foundation presented David’s family 

with plaques to commemorate their endowments during the halftime of an Aggie home football 

game. Name plates were hung in front of the two parking locations in Lot A that were assigned to 

the White family (spaces J76 and J77). The names of the endowment owners were placed on the 

seats in the locations selected for the White family.  The seats were located on the west side of the 

stadium in the second deck, Section 211, Rows 10 and 11, with a superior view of the field from 

near the north 30-yard line. 

138. The seat locations David chose were in the same general area of seats chosen by 

most other Endowment Owners: west side, second deck, between the 20-yard lines.  

 

139. The seat locations selected for the two endowments, and accepted by David, were 

thus “established,” on the west side, in the second deck, in rows 10 and 11, near the north 30-yard 

line.  While the section and seat numbers were changed in the 2015 Kyle Field Redevelopment, 
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the locations David and his children had established under their endowments (west side, second 

deck, rows 10 and 11, near the north 30-yard line) still exist.  Those locations are superior to all 

seat locations in the stadium except those on the west side, second deck and closer to the 50-yard 

line.  

140. In the late 1980’s, and early 90’s, the West Texas oilfield economy was hurt 

tremendously, affecting the Odessa and Midland economies. At the same time, the car business 

was also not doing well. These tough economic times forced David and his father to sell their car 

dealership business. While David and his father both individually recovered economically, neither 

has been in a position to financially support Texas A&M University or its associations as they 

once did.  

141. In October 1991, David and his family received two letters from Mr. Green 

regarding their endowments. Both letters asked David and his family to sign and return the letters, 

acknowledging the existence of the agreements reached between the White family and the 

Foundation, and reaffirming that these agreements would last for the lifetimes of the named 

endowment owners on each respective endowment.  

142. David and his family signed these letters and returned them to the Foundation, as 

requested.  

143. Subsequent to purchasing the endowments, David and his family attended Aggie 

football games, both home and away, and enjoyed the benefits of the endowments that had been 

promised by the Aggie Club, and later, the Foundation. It was especially convenient to have these 

seats and parking spaces when David’s sons, Joe and Wade, attended Texas A&M University. The 

boys’ friends could gather at the Whites’ parking spaces and tailgate before or after a home game, 

and David could see his sons March-In and Ride-In as members of the Corps of Cadets at the start 

of the games. 
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144. In 2006, the Foundation devised a new incentive system for allocating football 

game parking (and other benefits administered by the Foundation) called the Priority Point System 

(PPS).  In short, all parking spaces would, starting in 2007, be allocated solely on the basis of each 

Foundation member’s “priority point” ranking (points being cumulatively acquired generally by 

paying money to the Foundation).  The Foundation also decided not to grandfather endowment 

owners like David, but instead to apply the PPS to its allocation of even those parking spaces that 

had previously been promised and assigned permanently under the Foundation’s Permanently 

Endowed Scholarship Program.  The decision to apply the PPS to endowment owners’ parking 

ignored the Foundation’s obligations under its endowment agreements made decades earlier.    

145. In 2007, having learned of the Foundation’s decision to apply the PPS to 

endowment owner parking, David wrote a letter to Miles Marks, the then-Executive Director and 

CEO of the Foundation, expressing his concern and disappointment with the emerging culture of 

the Foundation’s leaders that placed money over honoring one’s promises. 

 

146. The effect of applying the PPS to endowment owners’ parking meant that David 

and his family would lose their assigned parking locations (J76 and J77 and any other location) in 

Lot A because they lacked sufficiently high priority point rank under the new system to qualify for 

parking in that (the “best available”) lot. 

147. David’s letter did not sway the Foundation to change its mind, and those who had 

decades earlier “stepped up to the line when the line was much shorter” to support Texas A&M 

University when it needed it the most were ignored and betrayed.   
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148. This policy shift in the Foundation was deliberately and intentionally implemented, 

as shown by Miles Marks’ response to David’s letter.  Mr. Marks explained that one of the reasons 

the PPS was being applied to the parking benefits was to make room (especially in Lot A) for more 

recent, major donors (but who had not endowed, and thus could not be rewarded with parking in 

Lot A, which was full): 

 

149. As Foundation documents obtained later would show, the Foundation had realized, 

as far back as 2004, that game day parking was a potential revenue source that could be more 

profitably exploited.  After extensive study in 2005, including actuarial analysis of the outstanding 

endowment agreements and their effect on parking revenue, the Foundation determined to 

overhaul game day parking allocation, devised the PPS, and consciously decided to disregard what 

it knew were oral promises that had been made to endowment owners.  Maximally increasing 

revenue became more important than keeping promises (even those made to fellow Ags) and was 

the new order of the day. 

150. Foundation officials Jack Little and Randy Cain, both of whom had been 

instrumental in these policy decisions, affirmed Mr. Marks’ reply to David in their congratulatory 

email responses sent to Mr. Marks (and David).  
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151. After receiving the “well done” email from Randy Cain, David again attempted to 

reason with the Foundation to ensure that the promises it had made to him decades before would 

be honored. He appealed to Randy Cain’s sense of Aggie pride and honor:  

 

152.  David’s plea was to no avail. David reminded the Foundation of the importance of 

the endowments it had received from David and other donors during the 1970’s and 80’s: 

 

  The Foundation still chose money over honor.  And it was just the beginning.  

153. In 2015, the Foundation began applying the PPS to the Kyle Field stadium seat 

allocation process (the “Kyle Field Reseating Process”).  The Reseating Process also used a 

combination of required payments (“Capital Campaign Gift” and “Annual Seat Contributions”) to 

qualify for seating in a specified section.  Once such payments were promised and begun, PPS 

point rank was used to prioritize specific seat selection within the chosen section.  Under this 

system, much like for allocation of parking locations, David and his family did not have high 
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enough priority to be eligible to choose the seat locations that they had purchased and established 

through their endowment agreements and that they had sat in for decades.  

154. The amount of money it would have cost David and his family to even be eligible 

to choose six seats in the section corresponding to their established seat locations (the section now 

called “West Legacy Club”) would have been at least $240,000 for the next 15 years of their 

lifetime endowments.  This amount would include the required $10,000 (per seat) Kyle Field 

Capital Campaign Gift, which (for six seats) would equal $60,000. It would also include the 

required $4,000 (per seat, per year) Kyle Field Annual Seat Contribution (subject to possible 

annual increases), less their $2,000 credit (per seat, per year) “given” them by the Foundation 

because of their endowment agreements, which equals $180,000. The grand total (for just the 15 

years beginning in 2015) would be $240,000; however, because the PPS was used to prioritize 

specific seat selection within the “West Legacy Club,” and because David lacks sufficient PPS 

rank, those payments, if made, would still not have guaranteed David and his family the 

opportunity to choose the same seat locations as their endowments’ established seat locations. 

155. Doing separate calculations for David’s endowment and for his daughter Meredith 

Garner’s endowment, and extending the calculations for the expected lifetimes of each 

endowment’s owners, using the same methodology as used above for the Hines endowment, yields 

the following results.  For David to secure four seats in the section (West Legacy Club) containing 

his established seat location for his remaining lifetime would require payments of $240,000 using 

the Foundation’s current prices.  For Meredith Garner to secure two seats in that section for the 

lifetime of her endowment’s youngest owner would require payments of $280,000.  The White-

Garner total is thus $520,000. 

156. Assuming David and his children had agreed to pay the $520,000, they still would 

not have been able to retain their established seat locations.  Instead, because of their low priority 
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point rank, they would have been near the bottom of the seat selection priority list for the “West 

Legacy Club” (which contains all second deck seats between the 20-35 yard lines) when the time 

came to select specific seat locations.  They likely, therefore, would have had to accept seats 

located near the 20-yard line in the highest row, farthest from the field.  Such seat locations would 

be inferior to the seat locations (30 yard line, 10th and 11th row) that their endowments had afforded 

them prior to the 2015 Reseating Process.  

157. Mr. White’s and Ms. Garner’s damages thus exceed $520,000.  Because of low 

priority point rank, paying only that amount would secure only the worst seats in the corresponding 

section (second deck, between the 20-35 yard lines), not their 30-yard line, row 10 and 11 location 

within that section.  Through discovery, Mr. White will elicit evidence of the additional cost 

(“donations” required to achieve the PPS rank) needed to once again secure his and Ms. Garner’s 

previously established seat location. 

C. The York Family Endowment 
 
158. Sammy York has been a loyal supporter of Texas A&M University his entire life. 

He is a 1974 graduate of the University and has attended Aggie home and away football games for 

over 50 years, in good times and bad, when it was popular, and when it was not. For Mr. York, 

supporting Texas A&M University, helping its people, maintaining its traditions, and following its 

teams are not just hobbies, they are lifelong passions. 

159. In 1983, Mr. York requested and received a brochure from The Aggie Club, an 

organization that administered football ticket sales for the University and which was the original 

name of the organization now known as the 12th Man Foundation. The brochure contained 

information about a program that is now called the Texas A&M University 12th Man Foundation 

Permanently Endowed Scholarship Program. The brochure said that an endowment (which Mr. 
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York understood would be for four seats) would cost $30,000, and indicated that the “endowed” 

seating area in Kyle Field was in sections 208 and 209, which Mr. York knew to be on the west 

side, second deck, straddling the 50-yard line. It also contained a diagram of parking areas, which 

showed “Lot A Reserved,” the lot contiguous to the west side of the stadium. The brochure said 

that Lot A Reserved was the lot used for priority parking for the “Permanently Endowed 

Scholarship Program” participants. 

160. As the brochure invited him to do, Mr. York sought additional information from the 

Foundation’s staff. Its Executive Director, Harry Green, told him, among other things, that “best 

available” seating (four seats) and parking (one space) benefits at Kyle Field for home games and 

complimentary tickets to away games, for life, could be purchased for a $30,000 payment to the 

Foundation, with no additional cost to receive those benefits during Mr. and Mrs. York’s lifetimes. 

The quality of the parking benefit was important to Mr. York because the location Mr. Green described 

as “best available,” (Lot A), was generally known to be closest to, and contiguous with, the west side 

of Kyle Field, where Mr. York wanted to sit. Mr. York was also impressed with the prospect of moving 

his then-existing seating location to the best available location at midfield, on the second deck on the 

west side. 

161. Based on what he had read in the Aggie Club’s brochure, and the information that 

Mr. Green had provided, Mr. York and his wife, Cherisa, decided in 1983 to enter into the 

agreement with the Foundation to become “Permanently Endowed Donors.” This was during a 

time of great need for the Foundation. There were far fewer Foundation members then than there 

are now, and those fewer members collectively paid far less money to the Foundation than 

members, now larger in number, collectively do today. The Yorks decided to support the 

University and to help the Foundation when not many other people did. Over the next few years, 

the Yorks made payments toward the endowment. 
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162. On June 10, 1988, the Foundation confirmed some of the terms of the 12th Man 

Permanently Endowed Scholarship to Mr. York in a letter from Arno Krebs, Jr., then acting 

President of the Foundation (and a practicing attorney): 

“Our records show that you have paid $17,604.00 toward the $30,000 commitment 
you made in 1983 for the 12th Man Permanently Endowed Scholarship. At the time 
of your commitment, the endowment was to be fully funded in three years. Since 
that time, you have received benefits amounting to four complimentary tickets to 
all A&M football games, buffets at home football games and parking at all the home 
games. This was the commitment of the Aggie Club.” 
 
163. Mr. York, after noting that he had been promised that he could pay the endowment 

in five years, not three (as erroneously claimed in the letter), with the Foundation’s agreement, 

reduced his endowment to a two-seat endowment, which cost only $20,000, and paid the balance. 

He also upgraded their new seating locations at no cost (as he had also been promised in 1983 he, 

as a “permanently endowed donor,” could do if better seat locations became available).  Mr. and 

Mrs. York’s home game seat locations thus became established as Section 208, Row 13, seats 7-

8, on the west side, second deck, on about the south 45-yard line.  Mr. and Mrs. York used those 

seat locations for about two decades, through the 2014 season.  They had a clear sightline and 

proximity to the entire field that made those seat locations superior to most others in the stadium. 

They are superior to seats on the north, east, and south sides also because of the afternoon sun 

angle.  The seat locations on the south 45-yard line, on the 13th row on the second deck of the west 

side are unique and valuable.  The Yorks were also issued passes to park in Lot A, which they used 

for many years (until the Foundation unilaterally and without their consent changed their parking 

location to another, less desirable, lot farther from the stadium). 

164. In October 1991, the Foundation sent a brief letter signed by Mr. Green (still the 

Executive Director) to Mr. and Mrs. York.  It began, “We are currently reviewing the 12th Man 

Foundation’s Permanently Endowed Scholarship program to ensure that our agreement made in 
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1983 is in order.”  It continued, saying “Our records indicate the benefits of your $20,000.00 (2-

seat) endowment will be honored during the lifetimes of Sammy York and/or Cherisa York . . . .”  

The letter then said, “Please indicate your agreement by signing this letter on the lines below and 

returning the original to the 12th Man Foundation.”  Understanding that the letter’s purpose was 

merely to confirm the existence of their 12th Man Foundation’s Permanently Endowed 

Scholarship Program agreement (which had been oral), the Yorks complied with the request. 

165. In July 2013, with the announcement of the Kyle Field Redevelopment Plan, the 

Foundation informed Mr. York that for him and Cherisa to sit anywhere in the section that would 

contain their established seat location, Prime West Legacy Club, the Foundation’s Reseating Plan 

would require him and his wife to make additional payments to the Foundation totaling $90,000 

over the next 15 years, and thereafter an undetermined amount (using the Foundation’s prices, and 

assuming no price increases, the amount for the expected, final 13 years would be another 

$82,000).  

166. Even these additional payments, however, would not guarantee the Yorks retaining 

their established, 45-yard line, second deck, 13th row seat locations.  Instead, because of Mr. 

York’s low PPS rank, yet additional, substantial payments would be necessary just to retain their 

established seat locations.  Mr. York expects that discovery will elicit evidence that will show the 

additional “donations” that would have been required in order to achieve PPS rank needed to retain 

their established seat locations. 

167. Mr. York has suffered estimated damages in excess of $172,000. 

168. The 12th Man Foundation told Mr. York one thing (and accepted his payments 

made in reliance upon such statements), but later it did another. The Foundation repeatedly assured 

Mr. York that his generous and early support would be rewarded for the Yorks’ lifetimes.   Years 

later, however, after the Foundation expanded its mission and wanted more money, the Foundation 
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reneged on some of its promises, unilaterally reducing the benefits it had sold to the Yorks—and 

indeed to all endowment owners.  Instead, the Foundation resold the York’s lifetime, best 

available, seating and parking locations for a great profit. The Foundation met Mr. York’s loyalty 

and honor with disloyalty and dishonor. 

D. The Machicek Family Endowment 
 
169. Karen Machicek is a 1988 graduate of Texas A&M University, where she earned a 

Bachelor of Science in Engineering Technology. Her father, Rowland G. Hicks, also graduated 

from Texas A&M in 1955, where he was in the Corps of Cadets. Her son, Mason Machicek hopes 

to attend Texas A&M when he graduates from high school. 

170. Karen’s parents, Rowland and Virginia Hicks, joined the Aggie Club around 1983 

or 1984 and began purchasing season football tickets at that time. They dreamed of one day adding 

to their legacy of supporting Aggie football by making an endowment. 

171. When Rowland passed away in October 1989, Virginia knew that she wanted to 

make an endowment to honor her husband’s memory and love for Aggie football. She asked Karen 

to contact the Aggie Club to inquire about an endowment. 

172. Karen was referred by the Aggie Club to Harry Green, who visited her and Virginia 

in early 1990. Mr. Green explained the prices and benefits of the two endowments that were then 

being offered (two-seat endowment at $20,000 and four-seat endowment at $40,000), and that the 

payments could be made over a four-year period.  

173. Mr.  Green explained that the endowment would guarantee certain benefits, 

including: tickets to all home and away football games in the best available seating locations on 

the west side second deck (home games), with a name placard placed on the home stadium seats; 

game day parking at the stadium in the best available, premium lot, Lot A, with a name placard to 
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be placed on the assigned parking spaces; and game day banquet tickets to the Foundation’s pre-

game buffets.  He also said that the seating location chosen could be changed in the future if a 

more desirable location became available.  Mr. Green said all of these benefits would be provided 

for the lifetimes of the persons in whose names the endowment was purchased, and he made clear 

that receipt of the benefits would require no additional cost or payments by Karen or her mother 

beyond the price of the endowment. 

174. Mr. Green also told Karen that her future children could be added to the endowment 

and that the endowment benefits would continue for their lifetimes, again at no additional cost.  

175. Karen and Virginia selected a two-seat ($20,000) endowment, and made the initial 

payment in early 1990. The remaining payments were made yearly, with the final payment made 

in 1993. 

176. Karen and Virginia’s endowment seat locations were on the west side of the 

stadium, in the second deck, Section 211, Row 9, on about the north 30-yard line. Of the available 

seat locations, these had the best line of sight and vantage point, which is why Karen and Virginia 

chose them. Their assigned parking location was in Lot A, F18, sixth row from the gate. This 

parking location allowed Karen and Virginia to participate in tailgating activities on game day, a 

huge part of any game-day celebration. 

177. Karen attempted to add her son, Mason, to the endowment in 2001, but she has 

never received confirmation from the Foundation that this was done. 

178. Karen and Virginia enjoyed the benefits of their endowment, using their established 

seat locations and parking space for many years.  Virginia passed away in February 2015. Also in 

2015, the Foundation made clear it would no longer honor Mr. Green’s promises.  Instead, the 

Foundation announced that, as part of the Kyle Field Reseating Process, it would re-sell Karen’s 
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established seat locations on the west side, second deck, north 30-yard line, Row 9, to someone 

else. 

179. Starting in 2015, unable to afford paying exorbitant, additional amounts demanded 

by the Foundation if she were to choose seats in the new section (West Legacy Club) that would 

contain her established seat locations, Karen was forced to accept inferior seat locations.  The 

Foundation represented that these inferior seat locations were all it would provide her if she paid 

no more, so she was forced to accept them.  Even then, the Foundation has charged Karen 

additional fees.  For example, Karen was forced to pay an additional $191 for her 2015 seats after 

the extraneous seat and parking fees were totaled, all of which she had been assured by Mr. Green 

years ago would never be charged. 

180. The seat locations Karen was coerced to choose as part of the 2015 Reseating 

Process were in the section now called the “West Armchair,” which is on the third deck, near the 

goal line (Section 310, Row 2, Seats 14 and 15).  They were undoubtedly inferior to her established 

seat locations (second deck, 30-yard line, row 9) she had been promised would be hers for life.  In 

fact, they were such a departure from Karen’s established seat location that starting in 2016 Karen 

moved to a slightly better location, in section 310, for which she is annually charged approximately 

$4,000, in violation of her endowment agreement.  Still, her seat locations in section 310 are 

inferior to her established seat location (second deck, 30-yard line, row 9).  

181. Karen has thus been wrongfully charged extra sums for her new seat locations and 

not been compensated for the loss of her established seating locations taken from her in the 

Reseating Process.  She also has been required to pay additional amounts for a parking pass.  Still 

further, she lost her valuable parking location in Lot A because she did not have the requisite 

priority point rank needed to “qualify” for Lot A parking. Instead of parking in Lot A, Karen has 

been forced to park in Lot H, in a back corner away from any tailgating festivities. Not only was 
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her valuable parking location taken away from her, contrary to her agreement with the Foundation, 

but she also has had to pay additional money for her current parking location—another breach of 

the Foundation’s earlier promises. 

182. To retain seat locations starting in 2015, in the section (West Legacy Club, which 

includes all second deck seats between the 20- and 35-yard lines) containing her established, 

endowment seat locations, Karen would have had to promise in 2015 to pay, for the first 15 years,  

at least $80,000. This amount includes the $10,000 per seat capital campaign gift for that section, 

and the $4,000 annual contribution per seat per year ($2,000 after applying the credit “given” to 

endowment owners). Paying that additional $80,000, however, still would have been insufficient 

to enable Karen to select seat locations corresponding to her established seat locations (second 

deck, north 30-yard line, Row 9) in the Reseating Process.  That is because her PPS total and 

ranking was so low that she would have been among the last to select seat locations in the Reseating 

Process, so that she would have had to accept the least desirable seat locations in the West Legacy 

Club, on the 20-yard line and on the highest row (farthest from the 50-yard line and from the field). 

183. In 2015 Karen was 50 years old.  Assuming a life expectancy of 82 years, as of 

2015 she had 32 years remaining on her endowment.  For Karen to have been able to select seats 

in the West Legacy Club (again, still inferior in location to her established seat location) for the 

duration of her endowment (her lifetime), Karen would have to pay a total of at least $188,000. 

Again, that large sum still would not enable Karen to retain her established seat location that she 

had paid for and used for many years. 

184. Mr. Green never informed Karen that the “Permanently Endowed Scholarship 

Program” agreement’s benefits would be reduced in the future and/or that she would be required 

to pay additional amounts in order to continue receiving any of the benefits.     



 54 

185. When Karen submitted her order form to the Foundation in 2015, she included a 

statement at the bottom of multiple pages that read “Paying under protest; reserving all rights under 

the PERMANENT 12TH MAN ENDOWED SCHOLARSHIP FUND that I joined in 1990. These 

fees were NOT part of the fund agreement.” 

186. Despite this clear message to the Foundation, Karen never received a response and 

was forced to accept inferior seat and parking locations because she refused to pay exorbitant 

“donations” to keep what she had already purchased and therefore was rightfully hers.  Ms. 

Machicek has suffered estimated damages in excess of $188,000. 

E. Other Plaintiffs 
 
187. Robert Atkinson.  The Foundation’s Executive Director made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased would be received for the lifetimes of Mr. Atkinson, his wife, and their 

three children.  Based on those representations, Mr. Atkinson purchased their four-seat, lifetime 

endowment in 1979 for $30,000, the full amount of which was paid.  As a result of the 

Foundation’s actions, however, and contrary to the terms of the agreement as represented, the 

Atkinsons’ Lot A parking and established seating location on the west side, second deck, 50-yard 

line, row 7 have been denied, and additional payments have been required to secure lesser benefits.  

Mr. Atkinson has suffered estimated damages in excess of $148,000. 

188. Donald White.  The representations made by the Foundation’s Executive Director 

regarding the available terms of the Permanently Endowed Scholarship Program included that the 

benefits purchased would be received for the lifetimes of Mr. White and his wife.  Based on those 

representations, Mr. White purchased their four-seat, lifetime endowment in about 1979, priced at 

$30,000, in return for real property valued greatly excess of the specified price.  As a result of the 
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Foundation’s actions, however, and contrary to the terms of the agreement as represented, the 

Whites’ Lot A parking and established seating location on the west side, second deck, 50-yard 

line, row 9 have been denied, and additional payments have been required to secure lesser benefits.  

Mr. White has suffered estimated damages in excess of $148,000. 

189. William Koehler.  The Foundation’s Executive Director made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased would be received by Mr. Koehler and his wife for thirty years.  Based 

on those representations, Mr. Koehler purchased their two-seat, 30-year endowment in 1996 for 

$20,000, the full amount of which was paid.  As a result of the Foundation’s actions, however, and 

contrary to the terms of the agreement as represented, the Koehlers’ best available parking and 

established seating location on the west side, second deck, 15-yard line, row 3 have been denied, 

and additional payments have been required to secure lesser benefits.  Mr. Koehler has suffered 

estimated damages in excess of $32,000. 

190. Sampson “Sam” Guthrie III.  The Foundation’s Executive Director made 

representations regarding the available terms of the Permanently Endowed Scholarship Program, 

which included that the benefits purchased would be received for the lifetimes of Mr. Guthrie, his 

father, and his mother.  Based on those representations, Mr. Guthrie’s father purchased their four-

seat, lifetime endowment in the 1980s, for a price that was agreed upon and paid in full.  As a 

result of the Foundation’s actions, however, and contrary to the terms of the agreement as 

represented, the Guthries’ Lot A parking and established seating location on the west side, second 

deck, 40-45-yard line, rows 16 and 17 have been denied, and additional payments have been 

required to secure lesser benefits.  Mr. Guthrie has suffered estimated damages in excess of 

$320,000. 
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191. G. Michael Caughlin, M.D. The Foundation’s Executive Director made 

representations regarding the available terms of the Permanently Endowed Scholarship Program, 

which included that the benefits purchased would be received for the lifetimes of Dr. Caughlin and 

his future wife.  Based on those representations, Dr. Caughlin purchased their four-seat, lifetime 

endowment in about 1992, priced at $50,000, which amount was paid in full.  As a result of the 

Foundation’s actions, however, and contrary to the terms of his agreement as represented, the 

Caughlins’ Lot A parking and established seating location on the west side, second deck, 20-yard 

line have been denied, and additional payments have been required to secure lesser benefits.  Dr. 

Caughlin has suffered estimated damages in excess of $392,000. 

192. Linda Moore.  The Foundation’s Executive Director made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased would be received for the lifetimes of Mrs. Moore and her late husband, 

Roy Moore. Based on those representations, Mr. Moore purchased their four-seat, lifetime 

endowment in 1986, priced at $40,000, which was paid in full.  As a result of the Foundation’s 

actions, however, and contrary to the terms of the agreement as represented, the Moores’ Lot A 

parking and established seating location on the west side, second deck, 25-yard line, row 11 have 

been denied, and additional payments have been required to secure lesser benefits.  Mrs. Moore 

has suffered estimated damages in excess of $256,000. 

193. Gerald Perry.  The Foundation made representations regarding the available terms 

of the Permanently Endowed Scholarship Program, which included that the benefits purchased 

would be received by Mr. Perry and his late wife for thirty years.  Based on those representations, 

Mr. Perry purchased their two-seat, 30-year endowment in 1995 for $20,000, the full amount of 

which was paid.  As a result of the Foundation’s actions, however, and contrary to the terms of the 

agreement as represented, Mr. Perry’s endowed parking and established seating location on the 
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west side, second deck, 30-yard line, row 17 have been denied.  Mr. Perry has suffered estimated 

damages in excess of $70,000. 

194. Mark Pyburn.  The Foundation’s Executive Directors made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased for their first endowment (in the 1980s) would be received for the 

lifetimes of Mr. Pyburn and his then-wife and, for their second endowment (in the 1990s), for 

thirty years.  Based on those representations, Mr. Pyburn purchased their two, two-seat, 

endowments in the 1980s and 1990s, respectively, each for amounts that were paid in full.  As a 

result of the Foundation’s actions, however, and contrary to the terms of the agreements as 

represented, the Pyburns’ Lot A parking and established seating locations on the west side, second 

deck, 45-50-yard line, have been denied, and additional payments have been required to secure 

lesser benefits.  Mr. Pyburn has suffered estimated damages in excess of $226,000. 

195. Walter Sajdak.  The Foundation’s Executive Director made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased would be received for the lifetimes of Mr. Sajdak, his wife, and their 

son.  Based on those representations, Mr. Sajdak purchased their four-seat, lifetime endowment in 

1986, priced at $40,000, which was paid in full.  As a result of the Foundation’s actions, however, 

and contrary to the terms of the agreement as represented, the Sajdaks’ Lot A parking and 

established seating location on the west side, second deck, 25-yard line, row 10 have been denied 

them, and additional payments have been required to secure lesser benefits.  Mr. Sajdak has 

suffered estimated damages in excess of $576,000. 

196. Mark Holubec. The Foundation’s Executive Director made representations 

regarding the available terms of the Permanently Endowed Scholarship Program, which included 

that the benefits purchased would be received for the lifetimes of Mr. Holubec’s father (Henry 
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Holubec), his mother, his brother, and himself.  Based on those representations, his father 

purchased their four-seat, lifetime endowment in 1985, priced at $30,000, which was paid in full. 

As a result of the Foundation’s actions, however, and contrary to the terms of the agreement as 

represented, the Holubecs’ Lot A parking and established seating location on the west side, first 

deck, 50-yard line, row 23 have been denied, and additional payments have been required to secure 

lesser benefits.  Mr. Holubec has suffered estimated damages in excess of $100,000. 

197. Together, these named plaintiffs have suffered estimated damages for loss of home 

game seating benefits in excess of $3.64 million.  While the class is yet unknown, discovery is 

expected to reveal that more than 1,500 other Endowment Owners have been similarly damaged 

by the Foundation.   

198. Named plaintiffs and the other Endowment Owners have also incurred damages for 

diminution of their away game seating benefit, for diminution of their home game parking benefit, 

and for the Foundation’s imposition of various “handling” and other fees as a new condition for 

their receipt of the benefits that were purchased with their endowment agreements.  

199. The family stories set forth above are representative of the facts regarding each and 

every Plaintiff in this litigation.  Decades ago, each faithful Aggie plaintiff “stepped up to the line 

when the line was much shorter” than it is today, paying very large sums of money in return for 

various, promised benefits.  The Foundation, instead of simply honoring its promises to those 

Aggies, later shamelessly chose to maximize revenue in support of its $450 million conversion of 

Kyle Field into the “greatest venue in the history of college football” to create a “financial engine 

that will differentiate us from our competitors.”36   In willfully breaching its “Permanently 

                                                 
36  The Foundation’s apparent goal from the beginning, a national football championship, continues to 

increase the demands on its “financial engine.”  At the conclusion of the 2017 regular season, TAMU fired Kevin 
Sumlin, its head football coach, and hired Jimbo Fisher, who was then Florida State University’s head coach.  Mr. 
Fisher reportedly will receive the highest total coaching contract amount ever paid in college football, $75 million 
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Endowed Scholarship Program” contracts with hundreds of faithful Aggies, to build its “financial 

engine,” the Foundation’s insatiable quest for money displaced honor. 

CLASS ALLEGATIONS 
200. The Endowment Owners bring this Class action on behalf of themselves and all 

others similarly situated under Rule 42 of the Texas Rules of Civil Procedure. 

201. The Class that the Endowment Owners seek to represent is defined as follows: 

All owners and beneficiaries of a Texas A&M University 12th Man Foundation 
Permanently Endowed Scholarship Program Agreement who have not settled and 
released their claims against the 12th Man Foundation and its Trustees for the 
imposition of additional charges or fees for home and away football game seating 
benefits and home football parking benefits, and/or for the diminution of those 
benefits. 
 
202. The Class satisfies the requirements of Texas Rule of Civil Procedure 42, 

specifically that: “(1) the class is so numerous that joinder of all members is impracticable, 

(2) there are questions of law or fact common to the class, (3) the claims or defenses of the 

representative parties are typical of the claims or defenses of the class, and (4) the representative 

parties will fairly and adequately protect the interests of the class.” TEX. R. CIV. P. 42(a). 

                                                 
over 10 years.  Brent Zwerneman, Texas A&M Hires Jimbo Fisher as Next Football Coach, HOUSTON CHRONICLE, 
available at http://www.chron.com/sports/aggies/article/Texas-A-M-hires-Jimbo-Fisher-as-next-football-
12398512.php#photo-14614946 (last visited Dec. 13, 2017). Mr. Fisher will reportedly also have to be paid for his 
FSU assistant coaches, estimated to total about $7 million.  Dakota Moyer, Jimbo Fisher Leaving for Texas A&M 
Frees FSU From His Massive Contract, SBNATION, available at https://www.tomahawknation.com/florida-state-
football-fsu-noles/2017/12/1/16713652/jimbo-fisher-texas-am-fsu-football-contract (last visited Dec. 13, 2017).  
TAMU will also have to pay fired Coach Sumlin to buy out his contract, reportedly $10 million.  Matthew Watkins, 
A&M’s Firing of Football Coach Kevin Sumlin Means Another Big Buyout for a Texas School, THE TEXAS TRIBUNE, 
available at https://www.texastribune.org/2017/11/27/texas-am-kevin-sumlin-entitled-10-million-buyout-after-his-
firing/ (last visited Dec. 13, 2017).  Asked what will be expected of the new coach, TAMU System Chancellor John 
Sharp is quoted to have replied, “Win a national championship.”  Brent Zwerneman, Texas A&M Chancellor on 
Expectations for Next Football Coach ‘Win a National Championship,’ HOUSTON CHRONICLE, available at 
http://www.chron.com/sports/aggies/article/Texas-A-M-chancellor-on-expectations-for-next-12396605.php (last 
visited Dec. 13, 2017). 
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A. The members of the Class are so numerous that joinder of all Class members would 
be impracticable. 
 
203. Hundreds of people paid money to the Foundation to become Endowment Owners. 

During the decades that the Foundation was soliciting these payments, people paid large amounts 

of money to the Foundation and were promised benefits for their lifetimes (in many cases, they 

were also promised these benefits for the lifetimes of their spouses and children), or for a period 

of 30 years, depending on when they purchased the endowment. Because so many individuals are 

Endowment Owners, it would be impracticable to join all of these individuals in a single lawsuit. 

204. The Class is composed of an easily ascertainable, self-identifying set of individuals 

and entities that paid money to the Foundation to become Endowment Owners.  The exact number 

of members of the Class can be ascertained by reviewing documents in the Foundation’s sole 

possession, custody, and control. 

B. There are questions of law and fact that are common to the Class. 
 
205. The questions of fact or law in this case arise from the agreements made between 

the Foundation and the Endowment Owners, and the Foundation’s conduct since those agreements 

were made. Each of these agreements was reached in the same manner, following the Foundation’s 

common course of conduct.  Further, the Foundation’s conduct since entering into those 

agreements, for decades honoring the promises, and more recently in breaching some of those 

promises, has been the same regarding each and every Endowment Owner. Decisions regarding 

the validity of those agreements and whether the Foundation’s conduct has breached those 

agreements would have uniform applicability to all members of the Class. There are sufficiently 

common questions of law and fact for this case to proceed as a Class action. The common questions 

of law and fact include: 
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a) Whether the Foundation promised and agreed to provide the Class the “best available” seat 
locations for Texas A&M home football games for the duration of the endowment term; 

b) Whether it was foreseeable to the Foundation that the Class would rely upon the 
Foundation’s promise and agreement to provide the Class the “best available” seat 
locations for Texas A&M home football games for the duration of the endowment term; 

c) Whether the Foundation partially performed its promise and agreement to provide the Class 
the “best available” seat locations for Texas A&M home football games for the duration of 
the endowment term; 

d) Whether the Foundation did not provide the Class the “best available” seat locations for 
Texas A&M home football games for the duration of the endowment term; 

e) Whether the Foundation promised and agreed to provide the Class the “best available” seat 
locations for Texas A&M away football games for the duration of the endowment term; 

f) Whether it was foreseeable to the Foundation that the Class would rely upon the 
Foundation’s promise and agreement to provide the Class the “best available” seat 
locations for Texas A&M away football games for the duration of the endowment term; 

g) Whether the Foundation partially performed its promise and agreement to provide the Class 
the “best available” seat locations for Texas A&M away football games for the duration of 
the endowment term; 

h) Whether the Foundation did not provide the Class the “best available” seat locations for 
Texas A&M away football games for the duration of the endowment term; 

i) Whether the Foundation promised and agreed to provide the Class the ability to upgrade 
seat locations for Texas A&M home football games as better seat locations became 
available at no extra cost for the duration of the endowment term; 

j) Whether it was foreseeable to the Foundation that the Class would rely upon the 
Foundation’s promise and agreement to provide the Class the ability to upgrade seat 
locations for Texas A&M home football games as better seat locations became available 
at no extra cost for the duration of the endowment term; 

k) Whether the Foundation partially performed its promise and agreement to provide the Class 
the ability to upgrade seat locations for Texas A&M home football games as better seat 
locations became available at no extra cost for the duration of the endowment term; 

l) Whether the Foundation did not provide the Class the ability to upgrade seat locations for 
Texas A&M home football games as better seat locations became available at no extra cost 
for the duration of the endowment term; 

m) Whether the Foundation promised and agreed to provide the Class the “best available” 
parking locations adjacent to Kyle Field for Texas A&M home football games for the 
duration of the endowment term; 
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n) Whether it was foreseeable to the Foundation that the Class would rely upon the 
Foundation’s promise and agreement to provide the Class the “best available” parking 
locations adjacent to Kyle Field for Texas A&M home football games for the duration of 
the endowment term; 

o) Whether the Foundation partially performed its promise and agreement to provide the Class 
the “best available” parking locations adjacent to Kyle Field for Texas A&M home football 
games for the duration of the endowment term; 

p) Whether the Foundation did not provide the Class the “best available” parking locations 
adjacent to Kyle Field for Texas A&M home football games for the duration of the 
endowment term; 

q) Whether the Foundation promised and agreed to provide the Class the ability to upgrade 
parking locations for Texas A&M home football games as better parking locations became 
available at no extra cost for the duration of the endowment term; 

r) Whether it was foreseeable to the Foundation that the Class would rely upon the 
Foundation’s promise and agreement to provide the Class the ability to upgrade parking 
locations for Texas A&M home football games as better parking locations became 
available at no extra cost for the duration of the endowment term; 

s) Whether the Foundation partially performed its promise and agreement to provide the Class 
the ability to upgrade parking locations for Texas A&M home football games as better 
parking locations became available at no extra cost for the duration of the endowment term; 

t) Whether the Foundation did not provide the Class the ability to upgrade parking locations 
for Texas A&M home football games as better parking locations became available at no 
extra cost for the duration of the endowment term; 

u) Whether a relationship of trust and confidence exists between the Trustee Defendants and 
the Foundation; 

v) Whether a relationship of trust and confidence exists between the Trustee Defendants and 
the Class; 

w) Whether the Trustee Defendants owe a fiduciary duty to the Foundation; 

x) Whether the Trustee Defendants owe a fiduciary duty to the members of the Foundation; 

y) Whether the Class members are members of the Foundation; 

z) Whether the Trustee Defendants owe a fiduciary duty to the Class; 

aa) Whether the Trustee Defendants owed a fiduciary duty to the Foundation to ensure the 
reseating of Kyle Field complied with the Foundation’s contractual obligations; 

bb) Whether the Trustee Defendants owed a fiduciary duty to the Class to ensure the reseating 
of Kyle Field complied with the Foundation’s contractual obligations; 
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cc) Whether the Trustee Defendants owe a fiduciary duty to the Foundation to make reasonable 
use of the confidence placed in the Trustee Defendants by the Foundation;  

dd) Whether the Trustee Defendants owe a fiduciary duty to the Class to make reasonable use 
of the confidence placed in the Trustee Defendants by the Class; 

ee) Whether the Trustee Defendants owe a fiduciary duty to the Foundation to act in the utmost 
good faith and exercise the most scrupulous honesty toward the Foundation;  

ff) Whether the Trustee Defendants owe a fiduciary duty to the Class to act in the utmost good 
faith and exercise the most scrupulous honesty toward the Class; 

gg) Whether the Trustee Defendants owed a fiduciary duty to the Foundation to fully and fairly 
disclose all important information to the Foundation concerning the reseating of Kyle 
Field; 

hh) Whether the Trustee Defendants owed a fiduciary duty to the Class to fully and fairly 
disclose all important information to the Class concerning the reseating of Kyle Field; 

ii) Whether the Trustee Defendants did not ensure the reseating of Kyle Field was done in a 
manner that complied with the Foundation’s contractual obligations;  

jj) Whether the Trustee Defendants did not ensure the reseating of Kyle Field was done in a 
manner that complied with the Foundation’s contractual obligations to the Class; 

kk) Whether the Trustee Defendants did not make reasonable use of the confidence placed in 
the Trustee Defendants by the Foundation;  

ll) Whether the Trustee Defendants did not make reasonable use of the confidence placed in 
the Trustee Defendants by the Class; 

mm) Whether the Trustee Defendants did not act in the utmost good faith and exercise the most 
scrupulous honesty toward the Foundation;  

nn) Whether the Trustee Defendants did not act in the utmost good faith and exercise the most 
scrupulous honesty toward the Class; 

oo) Whether the Trustee Defendants did not fully and fairly disclose all important information 
to the Foundation concerning the reseating of Kyle Field; and  

pp) Whether the Trustee Defendants did not fully and fairly disclose all important information 
to the Class concerning the reseating of Kyle Field. 

C. The Endowment Owners’ claims are typical of the claims of the members of the Class. 
 
206. The experience of the Endowment Owners is similar, if not identical, to the 

experiences of all other members of the Class. The Endowment Owners and all other members of 
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the Class have been injured by the same wrongful conduct of the Foundation. The Endowment 

owners’ claims and defenses that have been or will be raised are typical of those that other 

members of the Class would raise because they are based on the same agreements with and conduct 

by the Foundation. The Endowment Owners’ claims and defenses are typical of those that would 

be brought by the rest of the Class, making this case an appropriate Class action. 

D. The Endowment Owners will fairly and adequately protect the interests of the Class. 
 
207. The Endowment Owners seek redress for the harm the Foundation has caused them 

and all other Endowment Owners. The interests of the Endowment Owners coincide with and are 

not antagonistic to, the other members of the Class. The Endowment Owners would fairly and 

adequately protect the interests of the class because they seek a change in policy and conduct by 

the Foundation that would prevent future harm to any Endowment Owners. Neither the 

Endowment Owners nor their attorneys have any interest contrary to the interests of the other 

members of the Class. 

E. The common questions of law or fact predominate over any questions affecting only 
individual members, and a Class action is superior to alternative methods for the fair 
and efficient adjudication of the controversy. 
 
208. The questions of law and fact that would be decided in this case are common to all 

members of the Class because they arise from agreements made pursuant to the same program 

(The Texas A&M University 12th Man Foundation Permanently Endowed Scholarship Program) 

with and conduct by the Foundation. These common questions predominate over questions only 

affecting individual members of the Class. A Class action would allow the hundreds of Endowment 

Owners to prosecute their common claims in a single forum. This would be a more efficient use 

of judicial resources than the members of the Class filing individual lawsuits. It would also be 
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more efficient for the members of the Class and the Defendants to pursue a Class action instead of 

multiple individual lawsuits that deal with the same agreements and conduct by the Foundation.  

209. The members of the Class justifiably fear likely retribution from the Foundation if 

they pursue individual lawsuits, making it very unlikely that they would pursue individual cases 

against the Foundation. Some members of the Class have already attempted to file, or considered 

filing, a lawsuit against the Foundation, and as a result, have received threats directly from the 

Foundation because of their attempt to seek justice. Even if each member of the Class did pursue 

an individual lawsuit, the court system would be unduly burdened by adjudicating the same issues 

hundreds of times.  

210. A relatively small number of endowment owners have already resolved their 

disputes with the Foundation. Those endowment owners would not be included in this Class. 

211. Individual members of the Class do not have a significant interest in individually 

controlling the prosecution of separate actions. Individualized litigation would also present the 

potential for varying, inconsistent, or contradictory judgments. Individual trials over the same 

factual and legal issues would only increase the delay and expense to all parties involved and to 

the court system. The Endowment Owners know of no difficulties likely to be encountered in the 

management of this Class action. 

CAUSES OF ACTION 

A. Count 1:  Breach of Contract 
212. Endowment Owners, individually and on behalf of the Class, incorporate 

paragraphs 1 to 211 as if fully set forth herein. 

213. To establish a cause of action for breach of contract, a plaintiff must show: “(1) the 

existence of a valid contract; (2) performance or tendered performance by the plaintiff; (3) breach 
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of the contract by the defendant; and (4) damages to the plaintiff resulting from that breach.” Foley 

v. Daniel, 346 S.W.3d 687, 690 (Tex. App.—El Paso 2009, no pet.), accord Woodhaven Partners, 

Ltd. v. Shamoun & Norman, L.L.P., 422 S.W.3d 821, 837 (Tex. App.—Dallas 2014, no pet.). 

214. The named Endowment Owners and the Class entered into valid contracts with the 

Foundation when they agreed to pay and did pay large sums of money to the Foundation in 

exchange for promised benefits.  

215. The named Endowment Owners and Class have all paid the amounts of money they 

promised to pay to the Foundation, fulfilling their contractual obligations.  Indeed, they were 

ready, willing, and able to perform, and did perform, at all relevant times. 

216. Under Texas law, “[a] breach of contract occurs when a party fails to perform an 

act that it has expressly or impliedly promised to perform.” Hackberry Creek Country Club, Inc. 

v. Hackberry Creek Home Owners Assn, 205 S.W.3d 46, 55 (Tex. App.—Dallas 2006, pet. 

denied), accord Provident Life Assurance Society of NY v. Ellinger, 164 S.W.1024, 1026 (Tex. 

Civ. App.—Austin 1913, writ ref’d). 

217. The Foundation breached, and continues to breach, the contracts with the named 

Endowment Owners and Class by no longer honoring promises it had made to them, including no 

longer providing “best available” seat locations at Texas A&M home and away football games, 

and/or “best available” parking locations at home games, by not allowing them to upgrade stadium 

seat and parking locations at no extra charge, and by charging additional sums of money in the 

form of higher ticket prices for certain football games, parking fees, handling or processing fees, 

capital campaign fees, and annual seat contribution fees, all as conditions to the Foundation’s 

performance of its obligations. 

218. The Endowment Owners and Class have suffered damages as a result of these 

continuing breaches by the Foundation because they have been forced to: (1) accept inferior seat 
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and parking locations, (2) pay extraordinarily large amounts of money (in addition to the large 

payments they have already made to the Foundation) just to receive seat and parking locations that 

are usually inferior to those that had been promised, or (3) not receive any benefits at all if they 

refused to make additional payments. 

219. The seating and parking rights of the Endowment Owners and Class are location-

specific and unique, like real estate and other unique assets.  Defendants’ non-performance is a 

breach of the contracts held by the Endowment Owners and Class. 

220. As a result, the Endowment Owners and the Class are entitled to relief in the form 

of specific performance and to incidental damages, as well as payment of their litigation expenses 

including attorneys’ fees.  TEX. CIV. PRAC. & REM. CODE § 38.001(8). 

221. Alternatively, Defendants’ breach of contract entitles the Endowment Owners and 

the Class to an award of damages including the value of all benefits that have been, and will be 

denied them, restitution of all amounts collected from, or demanded of them, by Defendants in 

excess of endowment payments, as well as payment of their litigation expenses including 

attorneys’ fees.  Id. 

B. Count 2:  Promissory Estoppel 
222. Named Endowment Owners, individually and on behalf of the Class, incorporate 

paragraphs 1 to 221 as if fully set forth herein. 

223. To establish a cause of action for promissory estoppel, a plaintiff must prove (1) the 

defendant made a promise; (2) it was foreseeable to the defendant that the plaintiff would rely on 

the promise; and (3) the plaintiff did substantially rely on the promise, to his detriment. English v. 

Fischer, 660 S.W.2d 521, 524 (Tex. 1983). 
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224. The Foundation made promises to the named Endowment Owners and the Class to 

provide them, for their endowments’ duration, with the “best available” seat locations at A&M 

home and away football games, the “best available” parking locations for home football games at 

Kyle Field, and the ability to upgrade, at no extra cost, seat and parking locations as better locations 

became available. 

225. The Foundation told the named Endowment Owners and the Class that if they paid 

the specified endowment amount, the Foundation would provide the benefits described above. It 

was foreseeable to the Foundation that the named Endowment Owners and Class would take it at 

its word and rely on its promise to continue to provide those benefits for the agreed upon period 

of time. In fact, the Foundation was counting on this reliance in order to receive the large amounts 

of money paid by the named Endowment Owners and Class in exchange for these benefits. 

226. The named Endowment Owners and Class relied on the Foundation’s promises, but 

are now unable to sit in the established seat locations that they had been sitting in for years, to park 

in the established parking locations as they had for years, or to upgrade their seating and parking 

locations as better locations become available. The named Endowment Owners and Class have 

suffered to their detriment because, in reliance on the Foundation’s promise, they paid and fully 

performed pursuant to their agreements, but they have been denied the benefits they had been 

promised. 

C. Count 3:  Breach of Fiduciary Duty 
227. Named Endowment Owners, individually and on behalf of the Class, incorporate 

paragraphs 1 to 226 as if fully set forth herein. 

228. To establish a cause of action for breach of fiduciary duty, “a plaintiff must show 

(1) a fiduciary relationship between the plaintiff and the defendant, (2) a breach by the defendant 
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of his fiduciary duty to the plaintiff, and (3) an injury to the plaintiff or benefit to the defendant as 

a result of the defendant’s breach.” Priddy v. Rawson, 282 S.W.3d 588, 599 (Tex. App.—Houston 

[14th Dist.] 2009, no pet.) (citing Jones v. Blume, 196 S.W.3d 440, 447 (Tex. App.—Dallas 2006, 

pet. denied)). 

229. Under the Texas Non-Profit Corporation Act, “[a] person seeking to establish 

liability of a director must prove that the director did not act: (1) in good faith; (2) with ordinary 

care; and (3) in a manner the director reasonably believed to be in the best interest of the 

corporation.” Burns v. Seascape Owners Ass’n, Inc., No. 01-11-00752-CV, 2012 WL 3776513, at 

*9 (Tex. App.—Houston [1st Dist.] Aug. 30, 2012, no pet.) (quoting TEX. BUS. ORGS. CODE 

§ 22.221).  

1. The Trustee Defendants breached their fiduciary duties owed to the 
Foundation. 

 
230. A fiduciary relationship has existed between the Trustee Defendants and the 

Foundation. 

231. The Trustee Defendants breached their fiduciary duties to the Foundation through 

their actions or omissions or by permitting or not preventing or correcting actions or omissions of 

others who were then under their direction and control.   

232. The Trustee Defendants have acted on behalf of the Foundation in making decisions 

to dishonor Foundation agreements with Endowment Owners, to not keep some of the promises 

that the Foundation had made to the Endowment Owners, and/or to perpetuate earlier such 

decisions by others. At no point did the Trustee Defendants intervene and take action to rectify the 

Foundation’s misconduct, resulting in harm to the Foundation’s reputation and, independently, 

some Endowment Owners discontinuing or reducing their financial support of the Foundation.  
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2. The Trustee Defendants breached their fiduciary duties owed to the 
Endowment Owners (the Class). 

 
233. A fiduciary relationship has existed also between the Trustee Defendants and the 

Endowment Owners (the Class) (who are members of the Foundation). See Bridgewater v. Double 

Diamond-Delaware, Inc., No. 3:09-CV-1758-B, 2011 WL 1671021, at *8 (N.D. Tex. Apr. 29, 

2011) (court refused to dismiss breach of fiduciary duty claim for lack of standing where “Plaintiffs 

have asserted injury to themselves”). 

234. The Trustee Defendants breached their fiduciary duties to the Endowment Owners  

through their actions or omissions or by actions or omissions of others under their direction and 

control. 

235. The Trustee Defendants formulated, revised, adopted, enforced and/or permitted 

the continuation and/or perpetuation of Foundation policies and behavior that they knew, or should 

have known, violated contractual obligations the Foundation had entered into with Endowment 

Owners.  

236. The Trustee Defendants have acted on behalf of the Foundation in making decisions 

to dishonor Foundation agreements with Endowment Owners, to not keep the promises that the 

Foundation had made to the Endowment Owners, and/or to perpetuate earlier such decisions by 

others. At no point did the Trustee Defendants intervene and take action to rectify the Foundation’s 

misconduct, or to ensure that promises that had been made to Endowment Owners were kept. This 

has resulted in loss of some benefits by all Endowment Owners, and the incurrence of substantial 

fees and costs by all Endowment Owners in an effort to retain benefits similar (and in most cases 

inferior) to those they had been promised by the Foundation would be theirs at no additional cost 

for the duration of their endowments.  
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3. Individual Trustee Defendants breached their fiduciary duties. 
 
237. Individual Trustee Defendants breached their fiduciary duties through individually 

taken, inappropriate, and sometimes egregious, actions.  The other Trustee Defendants failed in 

their duty to prevent, investigate, punish, deter, or further to prevent such misconduct. 

238. Scott Taylor’s obviously inappropriate misconduct regarding his threats to (then 

HAMC President) Deborah Lawson and (former Executive Committee member and endowment 

owner) Henry Holubec would not have occurred had the Foundation’s other trustees exercised 

ordinary care in the execution of their oversight duties. Worse, such other trustees have implicitly 

sanctioned such conduct. The Foundation’s website in March 2015 listed Mr. Taylor as the Chair 

of the Priority Point Appeals Panel, as a member of the Legal and Governance Committee, and as 

a member of the Nominating Committee, despite the Foundation’s possession of the affidavits of 

Ms. Lawson and Mr. Holubec.  All other trustees in 2015, 2016, and 2017 have breached their 

fiduciary obligations to the Foundation and to its members, including Endowment Donors and the 

Class, by allowing Mr. Taylor to be included on such committees. 

239. Based on Neal Adams’s actions in furthering the Foundation’s conscious and 

knowing breach of its contractual obligations, the remaining Trustee Defendants breached their 

duty of care to the Foundation by allowing Mr. Adams to be on the Priority Point Appeals Panel 

in 2015, 2016, and 2017. 

240. Jack Little was a leader in dishonorable activity, which abrogated the Aggie Code 

of Honor and stained the Foundation, damaging its reputation. Those Trustee Defendants who, in 

2014 permitted him to remain on the Board, breached their duty of care to the Foundation.  Instead 

of acting reasonably and in the Foundation’s best interests, the 2014 Board of Trustees allowed 

only people of like mind, who would put short-term fundraising goals above all else, including the 

Foundation’s contractual obligations and the Foundation’s reputation for honest dealing, and who, 
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in particular, were willing to forsake oral promises that had been made to Endowment Owners, to 

serve on the Board and failed in their obligation to ensure that persons with Mr. Taylor’s track 

record of questionable behavior as an Executive Committee member would not serve on the Board. 

241. The Trustee Defendants’ failure to intervene to correct R. Sam Torn’s obvious 

misconduct was itself a breach of their duty of care to, and harmed, the Foundation and its 

members. 

242. Trustee Defendants and former Chairs of the Foundation’s Board of Trustees the 

Estate of Arthur McFerrin, R. Sam Torn, Alan Roberts, and Steve Morris breached their fiduciary 

duties to the Foundation and its members when they appointed individuals to committees that they 

knew or should have known had acted contrary to the Foundation’s stated purpose and/or best 

interests and had engaged in threatening and/or otherwise unacceptable practices toward 

Endowment Owners and the Class, and, ultimately, the Foundation. The Trustee Defendants who 

served as Chair of the Foundation’s Board of Trustees breached their fiduciary duties by 

appointing individual “bad actors” to committees, thereby condoning and further facilitating their 

continued, inappropriate misconduct. 

4. The Trustee Defendants did not act in good faith, with ordinary care, or in the 
best interest of the Foundation or its members. 

 
243. The Trustee Defendants did not act in good faith, with ordinary care, or in a manner 

they reasonably believed was in the best interest of the Foundation or its members, including the 

Endowment Owners (the Class). 

244. The Trustee Defendants were fully aware, or should have been fully aware, that the 

actions they took and the policies they adopted, perpetuated, and/or enforced would breach the 

contracts the Foundation had made with Endowment Owners. They held multiple meetings 

discussing the potential for conflict with Endowment Owners that would result from the revision 
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of existing policies and practices that were in place to implement promised Endowment Owner  

benefits.  

245. At least one individual Trustee Defendant threatened some Endowment Owners 

into acquiescence and submission.  

246. These actions were not taken in good faith, and in fact were calculated and 

intentional with respect to both changes in policy that were adopted and the effects those changes 

would have.  

247. The Trustee Defendants did not act in a way that a reasonably prudent person would 

have acted in a similar situation. They knew, or should have known, that the actions they took and 

the policies they implemented would breach agreements between the Foundation and the 

Endowment Owners/Class, and yet, they took those actions and implemented those policies.  They 

also engaged in false, misleading and deceptive conduct in an effort to gain acceptance of their 

policy changes or to conceal their methods. 

248. The Trustee Defendants did not act with ordinary care because a reasonably prudent 

person in their shoes would not have taken actions that would so clearly harm the Foundation and 

the Endowment Owners. 

249. The Trustee Defendants knew, or should have known, that these actions would 

result in some Endowment Owners choosing no longer to financially support, or to reduce their 

financial support for, the Foundation.  The Trustee Defendants did not act in a manner that they 

could have reasonably believed was in the best interest of the Foundation or the Endowment 

Owners. 
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5. The Trustee Defendants caused damage to the Foundation and its members. 
 
250. The actions and inactions of the Trustee Defendants have resulted in losses to the 

Foundation, and as such, were not in the best interest of the Foundation or its members, including 

the Endowment Owners. 

251. As a result of the Trustee Defendants’ breaches, the Foundation has suffered 

damages because some Endowment Owners have decided to discontinue or reduce their financial 

support to the Foundation. Their breaches caused damage to the Foundation’s reputation and its 

ultimate purpose: to support Aggie athletes in their pursuit of athletic and educational success.  

252. As a result of the Trustee Defendants’ breaches, the Endowment Owners have 

suffered damages in the form of fees and costs being charged to them for benefits they had already 

paid for under their contracts with the Foundation.  

JURY DEMAND 
253. Named Endowment Owners request a trial by jury on all questions so triable 

pursuant to Article I, Section 15 of the Texas Constitution and TEX. R. CIV. P. 216. 

REQUEST FOR DISCLOSURE 
254. Pursuant to Texas Rule of Civil Procedure 194, Defendants are requested to 

disclose, within 50 days of the service of this request, the information or materials described in 

Texas Rule of Civil Procedure 194.2. 

ATTORNEYS’ FEES 
255. Pursuant to TEX. CIV. PRAC. & REM. CODE § 38.001(8), named Endowment Owners 

are entitled to their reasonable and necessary attorneys’ fees incurred in this action. 
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CLASS WIDE PRAYER FOR RELIEF 
256. WHEREFORE, PREMISES CONSIDERED, named Endowment Owners request 

that the Court enter an order certifying this case as a class action, appointing the named 

Endowment Owners to represent the Class, and appointing the Plaintiffs’ counsel as Class counsel; 

257. Named Endowment Owners, on behalf of themselves and those similarly situated, 

request that the Court, after hearing, enter judgment in favor of named Endowment Owners and 

the Class; 

258. Named Endowment Owners, on behalf of themselves and those similarly situated, 

further request that they be awarded their damages suffered as a result of the Defendants’ actions, 

as set forth herein and in any amended pleadings; 

259. Named Endowment Owners, on behalf of themselves and those similarly situated, 

further request that the Court grant equitable relief in the form of specific performance and 

incidental damages.  In the alternative, they request an award of money damages. 

260. Named Endowment Owners, on behalf of themselves and those similarly situated, 

further request that they be awarded their reasonable attorneys’ fees as permitted by law, including 

reasonable fees for the cost of successfully making or responding to any appeal to the court of 

appeals and/or the Texas Supreme Court; 

261. Named Endowment Owners, on behalf of themselves and those similarly situated, 

finally pray for such other and further relief to which they may justly be entitled. 
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 Respectfully Submitted, 

  COBB & COUNSEL 

       By: /s/ Bill Cobb   
 Bill Cobb 
 State Bar No. 00796372 
 bill@cobbxcounsel.com 
 Nick Lawson 
 State Bar No. 24083367 
 nick@cobbxcounsel.com 
 Jenny Lee Smith 
 State Bar No. 24079357 
 jenny@cobbxcounsel.com 
 401 Congress Avenue 
 Suite 1540 
 Austin, Texas 78701 
 (512) 693-7570 
 (512) 687-3432 – Facsimile 
  

   AND 

 MCQUARRIE LAW OFFICE 

       By: /s/ Scott McQuarrie   
 Claude M. McQuarrie III 
 State Bar No. 13849550 
 Cmm3rd@gmail.com 
 20887 Sweetglen Drive 
 Porter, Texas 77365 
 (832) 423-0829 
 (512) 687-3432 – Facsimile 
 
  AND 

  

mailto:Cmm3rd@gmail.com
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 SEALE, STOVER & BISBEY 

       By: /s/ Blair A. Bisbey   
 Blair A. Bisbey 
 State Bar No. 02343100 
 blairbisbey@sbcglobal.net

 950 N. Wheeler 
 P.O. Box 480 
 Jasper, Texas 75951 
 (409) 384-3463 
 (409) 384-3017 – Facsimile 
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